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BUSINESS ENTERPRISE PROGRAM OF OREGON

SPECIAL MEETING

August 15, 2017

Oregon Commission for the Blind

535 Southeast 12th Avenue

Portland, OR  97214

The proceedings in the above-entitled matter were held in Portland, Oregon, on the 15th day of August, 2017, before Randy Hauth, Business Enterprise Consumer Committee Chair.

TRANSCRIPT OF PROCEEDINGS


MR. HAUTH:  Go ahead and get the meeting started.  Everybody on the phone?

MS. JAYNES:  Yes.


MS. CELYN BROWN:  Yep.


MR. HAUTH:  Yay. All right.

MR. GORDON SMITH:  Yep.


MR. DERRICK STEVENSON: I hope so.


MR. HAUTH:  Let’s go ahead and take roll again for the day.  And how about this?  We’re going to change things up.  We’re going to start on the other side of the room with Jeanne-Marie.


MS. MOORE:  Hi, I’m Jeanne-Marie. [Laughs.]

MR. GRUELICK:  Luther Gruelick…

MR. HAUTH:  Randy…


MR. GRUELICK: … ACB, public member.


MR. HAUTH:  Randy Hauth, BECC Chair.


MR. ALLEN:  Cary Allen, attorney.


MR. ART STEVENSON:  Art Stevenson, Vice Chair, Salem 2 rep on the Elected Committee.


MR. MORRIS:  Good morning, everybody.  My name is Eric Morris and I am still the Business Enterprise Director.


MR. JACKSON:  Steve Jackson’s here, too. He’s over here.


MS. EWING:  Kathy Ewing, BEP.


MR. PILEGGI:  Tom Pileggi, BEP.


MR. RIESMEYER:  Mark Riesmeyer, BEP.


MR. SMITH:  Terry Smith, facilitator.


MR. HAUTH:  To the phone.


MR. DERRICK STEVENSON:  Derrick Stevenson, Grants Pass.


MS. MIRANDA:  Lewanda Miranda, Eastern Oregon.

MR. HAUTH:  Derrick Stevenson, Lewanda Miranda.  Who else?

MS. BROWN:  Celyn Brown.


MS. JAYNES:  Lin Jaynes.


MR. HAUTH:  Celyn Brown and Lin Jaynes.  Who else?


MR. HODDLE:  Vance Hoddle.


MR. GORDON:  Steve Gordon.


MR. HAUTH:  Vance Hoddle.  Who else?


MR. GORDON:  Steve Gordon.


MR. HAUTH:  Steve Gordon.  Who else?


MR. EDWARDS:  James Edwards.


MR. HAUTH:  James Edwards.  Anybody else?

MS. HASEMAN:  Linda Haseman.


MR. HAUTH:  Linda.  Anyone else?  Anybody else?  Okay.  We’re going to open the meeting with public comment.  Would anybody like to make a public comment?  Please ask for the floor and I’ll allow that to happen.

MR. ALLEN:  Cary Allen.


MR. HAUTH:  Hey, Cary.


MR. ALLEN:  So yesterday, we heard the Agency’s rationale for why subcontracting isn’t a good thing.  And my understanding of that is that it was a public relations matter where the perception of managers not being at the sites and the sites being run by contractors was negatively perceived by building managers or other people involved.  And it appeared to be that that made Director Morris’s job more difficult when he had to go into a building and try to set up vending there.

And I appreciate there are many things that make Director Morris’s job difficult.  But when the Agency takes a position like that and there’s no mitigation that the Agency will accept from the managers to improve that public relations facet, then it seems like that’s a rigid position that doesn’t allow for active participation.


MR. HAUTH:  Please mute your phones, guys.  On the phone, please mute your phone.  We’re having background noise.


MR. ALLEN:  Now, moving forward…


MR. HAUTH:  Thank you.


MR. ALLEN:  I understand that there may be other things that factor in to the desirability of subcontracting being reduced or maybe eventually down the road, years from now, eliminated.  In the meantime, I think the agency has a very ambitious plan to supply managers with machines and other services.  I don’t see anything wrong with that.  The agency also has an ability under this law to control subcontracting.  The agency’s permission is required.  We’re building in several requirements.  And I would just caution that we shouldn’t write too rigid requirements on limiting subcontracting into the rules.  It’s a lot easier to write something in than it is to take it out later.  And the agency’s plan to move in to more active supplying of vending machines and other services to the vendors is dependent on funding.  And we don’t know, as far as I know, how far down the road and at what amount that funding is guaranteed.  So I would just urge that, since the agency can control subcontracting through other means, not to build too rigid of limitations into the rules that might leave you in a difficult position later.  I’ll stop there.  Thank you.

MR. HAUTH:  Thank you, Cary.  Anybody else?


MR. ART STEVENSON:  Mr. Chair?


MR. HAUTH:  Yes, Art?


MR. ART STEVENSON:  Okay, I’d like to make public comment today as Art Stevenson, the blind licensed manager of A&N Vending, who has a vending route, with many locations, which some of them I service myself, and others I use the very beneficial teaming partner relationship with… because it is a smart thing for me to do as a business.  I want to say that as a blind licensed manager, I was required…


MR. HAUTH:  Art, just a second, please.


MR. ART STEVENSON:  Yes.


MR. HAUTH:  Hey, you guys on the line, there’s some background noise like somebody is tapping their fingers or the counter.  Would you please mute your phone, or we’re going to have to turn the sound down on that?


MS. MOORE:  I think it’s a reception issue.


MR. ART STEVENSON:  Yeah.


MR. HAUTH:  Okay.  Sorry, guys.  It’s probably a reception issue.  We have Mark on it.


MR. ART STEVENSON:  Yeah.  Yeah.  Should I continue?


MR. HAUTH:  Yeah.  Please do.


MR. ART STEVENSON:  Okay.  Okay.  And I’d like to say I was required by the State Licensing Agency to subcontract some of my locations.  During this process that’s going on, I don’t want it to be forgotten that agreements were made and verbal contracts were made by the State Licensing Agency to allow me to do so.  And I would like to say, as a blind licensed manager, that what has happened in the past needs to be considered to prevent any legal matters occurring from what we are doing here.  The current law does not preclude subcontracting, and we need to all be careful that we, as we write these rules, take them into consideration.  And as a blind licensed manager, in order to negate issues that may arise from what we’re doing here today, that the Elected Committee and the agency consider to write into the rules that the current subcontracting teaming partner relationships, and there’s nothing in the law that says we can’t do that, may continue under the new guidelines that have been mandated by the state statutes.  I believe this will eliminate future problems in litigation, not only to the State Licensing Agency.  I want to remind the Elected Committee that votes were taken at times, in my case at the state prison, that I would subcontract that particular location.

So saying that, what we do here today and tomorrow, and until we get these rules adopted, are going to affect the program for a long time.  And when the agency and the Elected Committee make decisions on how to proceed, I would recommend as a blind licensed manager that you consider to put in these rules that any manager who is currently subcontracting be allowed to continue that subcontracting if they so desire under the new language, and language that we’re going to put forth that continues the allowance of subcontracting in this program.  Thank you.


MR. HAUTH:  Thank you, Art.  Does anybody else--anyone else with…


MR. DERRICK STEVENSON:  Derrick.


MR. HAUTH:  Yes, Derrick?


MR. DERRICK STEVENSON:  Yeah.  I just have quite a bit of reservations on how this is going forward.  There’s been several times that the intent of the legislature has been brought up.  I think Randy, you know, mentioned that during his meetings and during the time they were working on this, that the intent of the legislature is different than what--the direction that we’re planning on going.  And I, for one, cannot vote to accept these rules until the intent of the legislature is completely, you know, spelled out and used in writing these rules.  I think if we don’t address the fact--the intent--the fact of the intent of the legislatures when they wrote these rules, we’re just wasting our time.  Because if we write these rules and we pass them, and then come back later and say oh, no, I guess this wasn’t the intent, then we just wasted a whole lot of time and a whole lot of effort for nothing because we’re going to have to go back through and redo everything.  And I think that would be--that would be a shame.

And to put limits on--or an hourly thing on a blind manager who may not have a location that warrants that is a scary part for me because, you know, what happens if I can’t do the 30-hour-a-week thing?  What are the ramifications?  Do I lose my license?  Do I lose my locations?  What’s going to happen if I’m unable to, based on the fact that I don’t have enough locations to warrant doing that?  And I can’t see being forced to spend money and stuff just to fulfill a 30-hour-a-week limit, to me, is a burden that’s going to cost me hundreds and hundreds of extra dollars that I, personally, don’t have.  So I hope, you know, we address the intent issue and that we get into situation--you know, we have to write rules about whether or not a manager can do part-time work.  I don’t know why it has to automatically be full-time employment.  I guess that’s it.  I’m sorry.  I’m not a public speaker and I get nervous, so--I’m done.


MR. HAUTH:  Thank you, Derrick.  Anyone else?


MS. HASEMAN:  Linda Haseman.

MR. HAUTH:  Hey, Linda.


MS. HASEMAN:  Yeah.  Just trying to tap into, I think, what Cary, Art, and perhaps also Derrick have indicated.  I guess when I hear yesterday that there’s going to be a--that the agency’s position that the agency established their own parameter of five percent without active participation of you guys and then left the room, what happens--so I’m going to do the “what happens” game.  What happens when the agency can’t fulfill 95 percent of your needs for your vending route?  And they’ve locked you in that you can only have a five percent subcontractor?  What happens?


And yesterday, I heard that the reasonable/unreasonable standard is very prudent.  However, the court system uses the reasonable standard all the time, and so I’m going to use that today.  Five percent is not up to the reasonable person standard.  It doesn’t make any sense to put a limitation in the rule.  At this point in time, I don’t think you guys have any program-relevant data from the agency that was one of the intents of the legislature, that you were supposed to get good, relevant program data to base your decisions in your rulemaking and active participation on.  And at this point, you have no data to show that the agency can bring forth 95 percent of your vending route in any logical way.  And when does it go into effect?  As soon as the rules become effective, is the agency going to be able to bring all of your routes 95 percent immediately upon effectiveness of the rules?  There’s a whole host of questions here that aren’t being answered.  And I don’t even know who Mr. Smith went in and talked to yesterday.

The other concern I’m going to say is that yesterday’s public meeting was divergently different than any other public meeting I’ve watched this Business Enterprise Consumer Committee have.  And I don’t think you guys were possibly even talked to about the change of that public meeting.  I don’t think I have to go into specifics of it.  But perhaps one of the Board members might.  But I know one of them is that you guys have always had recorded minutes and then produced from that verbatims, at least for the last two-and-a-half years or so.  I don’t know who was taking a verbatim yesterday, and it was my understanding it wasn’t recorded.  How did that divergently different change happen?  Active participation was supposed to be with the Commission.  No one from the Commission sat in the meeting yesterday.  So a whole host of concerns, what ifs, and the reasonable person standard does apply, that’s a court administered standard.  And I’m saying from my perspective and likely a court perspective, five percent isn’t reasonable.  Thank you.

MR. HAUTH:  Thank you, Linda.  Anyone else?

MS. MOORE:  Yes.


MR. HAUTH:  And Jeanne-Marie?


MS. MOORE:  Thank you.  I don’t know where five percent came from.  I never heard that yesterday.  I think it was a good idea for the discussion we had in here with Terry not to be recorded.  And you know, I am on the Commission.  I don’t partic--I mean, as a long haul shot, I represent the agency, but I think it was a good idea because there were a lot of things said that--in ironing this thing out that I don’t think would have been able to be said.  And yeah, I mean I--we can pick this thing apart and look for things to go after.  Or we can do our best and move forward in good faith.  And I just hope that’s what’s going to happen here today.  Thanks.

MR. HAUTH:  Thank you.  Anyone else?


MR. STEVE JACKSON:  Steve Jackson.  Please real fast.  I’d like Eric to kind of look from our point of view is if we were asking to do this job the way we think is fit, how would he feel about that.  And so I just want people to remember that as vendors, we have rights to make our business work the way we see fit because we’re responsible for paying the taxes.  So I think it’s important that everybody remembers that, that we’re all trying to work as hard as we can the right way.  Yeah, that’s…

MR. HAUTH:  Thank you, Steve.  Is there anyone else?


MR. GRUELICK:  Luther here.


MR. BIRD:  Jerry.


MR. HAUTH:  Jerry, go ahead.


MR. BIRD:  Yeah.  This is the first time I’ve heard of the five percent, but it don’t surprise me.  Because you know, like I said yesterday, we spent all this time on the legislature to change stuff because this agency wants to dictate to us and have personal feelings on if we fill machines or not.  So we went there and done this and we negotiated and talked to the legislature and had things changed.  They never come up with the percentage.  They kind of wanted to at first.  That was thrown out, which meant to us we had the right to subcontract 0 to 100 percent.  There was no thing.  It’s the agency that still has this personal thing that we don’t--we don’t like you guys getting free checks, whatever you want to call it.  So that was why 30-hour thing come about, like I said.

So now, there’s--the legislature--the agency wants to, I think, twist stuff around because they still want their way of--you guys are going to do them yourself as much as we can, and whether you change the laws or not, we’re still going to be manipulated around.  That’s not right.  I mean, they need to--they’re still doing it.  It’s like we will never not do this, you know.  So once again, if they want to go to stupid small percents and we’ve lost all our time in that, and it isn’t the intent of the legislature.  And like I say, Terry Smith even considers--  He keeps saying the law says this and the law says that.  But when it don’t and they don’t do it, he tends, I see, to let the agency kind of do the way--and go into different rooms.  It’s like I’m at an arbitration and we’re negotiating our rights without people being there.  And then, you know, not to be bad, but Terry Smith is the facilitator.  He’s not the judge.  I mean, he--almost seems like he’s going back and forth and you know, should do this instead of--  I don’t know.  I just don’t see it.  I also see him as, not to put him down, that he is an SLA and has been, and never been a blind manager as I think that feels our way. So I’m really concerned with we’re getting pounded on by this agency to get their way, whether we got legislature to change it or not.  So I don’t know how you’re going to do deal with it.  But you can’t allow them to bully us around like they are using the laws that aren’t true.  Thank you.

MR. HAUTH:  Thank you, Derrick.  Is there anyone else?


MR. RIESMEYER:  Randy, I checked with Dee, who’s our resident phone expert, and she said that she hasn’t experienced this sort of thing before but recommends that people hang up and call back in if it continues.

MR. HAUTH:  Okay.  Well, after public comment, we’ll give that a try.  Is there any--thank you.  Is there anyone else?


MR. DERRICK STEVENSON:  Randy?


MR. HAUTH:  Yes.


MR. DERRICK STEVENSON:  Will I be allowed to say one more thing?  Because I kind of…


MR. HAUTH:  Sure.  Sure.  Go--yeah, sure.  Go ahead.  Then I’ll go ahead and wrap it up if there’s nobody else.

MR. DERRICK STEVENSON:  I have a main concern that, you know, we’re using the copy of the rules that the Commission came up with.  I guarantee you that if we were using the Confluence Center rules, we would be going line by line, and we would be taking care of the problems and stuff.  So I don’t think that we’re covering the handbook as a whole.  And until that’s done, you know, we can’t really say that true active participation in writing this whole rules has occurred.  We’re just kind of like taking certain things and forgetting the rest, such as the director’s responsibilities, the SLA’s responsibilities.  There’s a whole big, giant section in there about managers’ responsibilities.  And I think those areas need work.  And if we’re not going to work on them, I don’t think we’re going to have a good set of rules.

MR. HAUTH:  Thank you, Derrick.  Is there anybody else?


MR. GRUELICK:  Yeah.  

MR. HAUTH:  Oh, Luther…


MR. GRUELICK:  There are concerns that have been made by both sides, and there’s a lot of polarization on both sides.  Now, this is a work in progress still, and I think it’s important that we keep that in mind.


MR. HAUTH:  Thank you, Luther.  Anyone else?

MR. EDWARDS:  Randy, this is James.


MR. HAUTH:  James.


MR. EDWARDS:  This doesn’t pertain to the rulemaking, but you can call your service provider for this conference call and they can track that noise on their end and find out where it’s coming from.

MR. HAUTH:  Okay.  Thank you, James.  Is there anyone else?  Okay.  Well, let me wrap this up, if I may.  First of all, I wanted to apologize to everybody.  I forgot to allow for public comment at 4:00 and I forgot to actually adjourn the meeting.  Yesterday was very confusing.  No disrespect intended toward Terry Smith.  He is in a tough situation, and I personally think he’s been doing a good job.  And I know he’s been an SLA, but you know, not all SLAs are bad.  And for the last five or six years, he’s worked for NFBEI and he has also advocated on behalf of managers.  So I think yesterday was not necessarily the proper method to have because the SLA was in a different room, and Terry was actually acting as almost like a mediator, you know.  And maybe people felt that was going to be the best way, and maybe it was.  I don’t know.

But my concern is this, is that, you know, the Elected Committee has been pigeonholed as a public body.  The agency, I believe, I does that to control us in some fashion.  Robert Humphrey and other experts have said, you know, you guys are not intended to be, nor should you be a public body.  However, the agency has said you are a public body, so we have tried our best to comply with that.


I would say the same thing with Linda about what Linda said is--I was concerned yesterday, too, because when the Elected Committee has asked to have sidebar dialogue or dialogue without the agency, they’ve been denied.  So for the AG to allow Terry Smith or whoever it would be to turn off the recording, which is our reasonable accommodation, and we motioned for that to occur continuously through our meetings, and for the AG not to also have that same conversation with me, the Chair of the Elected Committee, I’m concerned.  It did seem like a polarization, like the Agency and maybe Terry had this structured, so you know, it’s going to be a hot topic, so we’ll take you here and you guys here.  

And so I do want to share that I do not believe that was true active participation.  I do not believe it was meaningful active participation.  I do think it was discussion, and I think some of the discussion was helpful.  However, logging time and talking, in my mind, is not true active participation.  And especially when the agency is entrenched in holding a line of five percent, ten percent, and that communication started, you know, two years ago with no subcontracting.  Last week, through the Commission Board, it questions the good faith efforts by the agency.

Anyway, with that being said, I do want to say that the state statute that was passed is a great piece of law.  It’s not perfect by any means.  But I think the issues that we’re dealing with are not--  Somebody’s off mute.  The issues that we’re dealing with are not the statute, but more of the rulemaking process and what the agency--as I see it, the agency’s position on what they want to implement in the rules.  So if not the statute, it’s the discussions and negotiations we’re having here.  I do believe we keep talking.  I do believe we keep working together in the best of our ability.  If we get to something where we just have an impasse, then we’ll have to find a different way to address it.

I am going to be reaching out to one of the representatives today.  I did have some email communication.  So we’re going to try and get what their intent of this legislation was.  I’ll tell you, I went back and researched emails that I had from Keny-Guyer’s office.  Clearly says that subcontracting would not be reasonably withheld or denied--unreasonably denied.

Also, through testimony given by Keny-Guyer through the Senate Rules Committee, it says lookit, we want to have some middle ground here.  We do want blind vendors that engage in their business.  But we also want to want a place for subcontractors.  And if you look through all the hearings, you’ll see that same mantra.  There is room for subcontractors.  We want to bring integrity to this program.  We want blind engaged, but still, we want a place a place where the subcontractors. Is five or ten percent, a place for the subcontractors?  Heck no. That’s kind of silly if you ask any businessperson.

So, anyway, I would concur with what Cary said earlier and what Linda said and others have said.  The agency does have discretion on how to implement or accept or not accept, I guess, the subcontracting piece of it.  So to try and impose limitations or percentages on it may be putting the agency in a tight spot as well.  I’d like to see the relevant data around the implementation plan.  How is the agency planning to do this, and where are all those resources coming from?  And really, a more well-thought out, identified plan.


Remember, guys, we have two-and-a-half years.  A lot can happen in two-and-a-half years, right?  Let’s do--I would just encourage everybody, let’s do our best to come to a consensus on the items that we can agree on, even though they might not be perfect, let’s try and do that.  And the key items that we can’t agree on, we’ll have to find a different way to address those.  But as long as we keep the communication going, the dialogue going and the discussion going, and we be reasonable and sensible, then that’s what I would encourage.  And you guys remember what we’re saying during these meetings because everything is--you know, is in a public arena, so let’s be professionals and respectful to the best of our abilities.

So with that being said, we’re going to go ahead and get today’s festivities going, and welcome Terry Smith.


MR. SMITH:  Okay.  In regards to yesterday, you know, I think--I heard some comments.  I think the discussions were productive.  You know, I don’t think we would have gotten where we got had we not done what we did.  So you know, I was required to take notes, which I did.  And I took the liberty of putting those notes--I mean, I’ll share those notes.  But then I took the notes and sort of put it in language that--for consideration for both sides.  Neither side has seen this language.  Neither side has seen my notes.


So you know, when the law talks about that the--in determining whether or not to approve a subcontract, the Commission will look at the ability of the blind vendor and subcontractor and also look at storage requirements.  We struggled yesterday in yesterday’s conversation trying to figure out exactly what those storage requirements meant.  Quality is, you know, a little clearer on what that means.


So the Committee, you know, came up with some language surrounding what makes--what they want to see considered when looking at quality.  And this doesn’t get at percentages or anything like that.  And I want to read what…

MR. HAUTH:  Do we want people to hang up and call back in?  Hey, everybody on the line.  I hate to ask you to do this, but--and I’m not sure if you hear it on your side, but we’re getting some feedback.  So could you please hang up and call back in?  And Mark, I don’t know, what do we need to do on our end here?


MR. MORRIS:  We’ll just hang up on the call and restart.


MR. TERRY SMITH:  Just start all over. I was used to it by now! [Laughs.]
(off the record)


RECORDING:  Welcome to AT&T’s teleconference service.  Please enter your access code followed by the pound sign.  There are five participants on the call, including you.  You are joining your conference as the host.  For a menu of available commands, press star, pound.

MS. CELYN BROWN:  Hello?


MR. RIESMEYER:  Hello.


MR. DERRICK STEVENSON:  Derrick’s back.


MR. HAUTH:  Hey, Derrick.


MR. ART STEVENSON:  I don’t hear any clicking.


MS. EWING: I think you muted it. Okay.


MR. RIESMEYER: It’ll flash red if…


MS. EWING: Yeah.


MR. HAUTH:  Can you guys hear us okay?


MS. CELYN BROWN:  Yes.


MR. DERRICK STEVENSON:  Yes.


MR. HAUTH:  Great.  Okay.  Terry is going to resume.  It looks like the sound went away.


MR. SMITH:  Okay.  So as I was saying, the Committee was focusing on quality, on what quality means.  And you know, when we started this process, we knew that you’re either going to be looking at percentages of some sort or having to define quality.  There’s likely some criteria expanding upon what the law says.  And this language reflects what the Committee came up with yesterday, in my opinion, but they’ll have to speak for themselves once I read it.

The language is, “Approval of subcontracts: In determining whether to approve an agreement with a subcontractor, the Commission shall consider, (a) quality of service the vending facility manager and subcontractor are able to provide; and (b) any product storage requirements.”  That’s right out of the law.  “When considering quality, the Commission will include, (a) ability to repair equipment within the time frame specified in the permit or contract; (b) ability to replace equipment when needed in a timely manner; (c) the availability of wholesale product in a geographic area that allows the greatest variety of products; (d) if required by the permit or contract, the availability of fresh items; (e) the ability to offer healthy vending items; (f) the availability of spare parts such as bill validators, coin mechanisms, circuit boards, et cetera, that will facilitate repairs; (g) the availability of appropriate vehicles, including refrigeration if necessary, to transport products to the vending facilities; (h) the availability of adequate and affordable storage, and (i) ability to meet any other requirements unique to a vending facility and dictated by the permit or contract.”

Those are the items that came up out of the notes yesterday that the Committee thinks that when the Commission is considering quality, then those are the things that should be looked at.  So now, I’ll ask the members of the…

MR. HAUTH:  Did you read fresh food?


MR. SMITH:  I did.


MR. HAUTH:  Okay.  Good.


MR. SMITH:  Yeah.


MS. MOORE:  Yeah.


MR. HAUTH:  I was busy eating my--  Okay.


MR. JACKSON:  Isn’t there something in there about delivery vans?

MR. SMITH:  Yes.  That’s in there, too.  So I would ask the BECC if that adequately reflects what you guys agreed to yesterday in terms of what you wanted considered as far as quality.


MR. ART STEVENSON:  Terry?


MR. SMITH:  Yes?


MR. ART STEVENSON:  When you go--have the part about the ability of the subcontractor to provide--was it vari--was it healthy products?


MR. SMITH:  Yeah.


MR. JACKSON:  And variety, both.


MR. ART STEVENSON:  I think also that should be added to that, versus what the manager could provide individually. Because --and I can tell you this to be true.  Okay.  Personally, there are managers, you know, that can’t get products that the subcontractor can.  And that has to be clarified a little bit because the subcontractor may, because they’re bigger and stuff like that, be able to purchase the healthy items where the blind licensed manager would not, due to any number of circumstances.

MR. SMITH:  So then I mean, that speaks for itself, the ability of the blind vendor would be that they couldn’t provide it.

MR. ART STEVENSON:  Well, what I mean is it clarifies it more that the agency is actually comparing, you know, comparing it to the blind licensed manager.  And just evaluating the subcontractor, which is what that language, in my opinion, says…

MR. SMITH:  No.  It says the blind vending--the vending facility manager and subcontractor.  Those are the things you’re evaluating.  That’s straight out of the law.  Vending facility manager and subcontractor.


MR. ART STEVENSON:  Okay.


MS. MOORE:  Well…


MR. SMITH:  We’re about the Committee right now.  I want to see if that adequately reflects--  Is there any objection to that language being considered?

MR. HAUTH:  I’m still thinking through it.  I don’t have an objection at this time, but I’m trying to see if that quantifies everything.


MR. JACKSON:  I just had a thought, quickly.  Is there anything in there about the continued satisfactory, like, quality of the equipment?  Because I know it says that in the--regarding the vendors’ rights.  We must help maintain suitable, you know, equipment that’s functioning.


MR. SMITH:  What do you think?


MR. ALLEN:  It might be implied in the repair part of it.


MR. SMITH:  In the replacement part.


MR. ALLEN:  Yeah.


MR. JACKSON:  Yeah, that’s true.


MR. HAUTH:  I don’t have an objection at this time, Terry.  I know that’s what we put together yesterday.  You know, the only thing, I might think of something else, but…


MR. SMITH:  Okay.


MR. ALLEN:  Would you be willing to email us or otherwise distribute your summary so we can kind of have it in front of us?


MR. SMITH:  You mean that language I just read?


MR. ALLEN:  Yeah.  And any other, you know, that--if you have other notes like that.


MR. SMITH:  My other notes are sort of scattered right now.


MR. ALLEN:  Okay.


MR. SMITH:  I can’t do that--I can’t do that right now, but at break, I can send this over to you.

MR. ALLEN:  Yeah.  At the end of the day or tonight or something.


MR. DERRICK STEVENSON:  This is Derrick.


MR. HAUTH:  Derrick?


MR. DERRICK STEVENSON:  Yeah.  I don’t know if it’s covered or not, but I want to throw this out there.  I think that the ability of a blind licensed manager, if you have one employee and that employee calls in sick for a solid week, you know, we need to measure whether or not the manager’s going to be able to fulfill those duties.  I don’t know how that would fit in there, but you know, it does need to be considered that, you know, these--the third-party vendors, they have multiple employees on staff constantly where the blind licensed manager doesn’t have like extra employees that they could just…

MR. HAUTH:  Hey, Derrick, I brought that up yesterday as well because that’s a concern of mine.  And I don’t know how you would wrap that up in language.  Maybe, you know, the extra resources or the expansive resources.  Because honestly, I have run--when I did my own self-service vending, I ran into times where my route men would not show up and I was in a damn pinch, you know.  So as far as the driver or those other resources, how can we--  It’s a concern of mine.  It’s a concern of Derrick’s.  And I know Art has mentioned it previously.  So how do we--  Is there a way to put that in there?

MR. SMITH:  I think you could add something about “can provide the manpower to meet the requirements of the facility.”  Something like that.


MR. HAUTH:  Yeah.  Well, I think we should do something like that. So.

MR. SMITH:  Something like that. [Laughs.] “Can provide the manpower or something like that?”

MR. HAUTH:  Jerry, what do you think?


MR. BIRD:  Who?


MR. ART STEVENSON:  You.


MR. JACKSON:  Jerry.  Jerry Bird.


MR. GRUELICK:  Yes.


MR. HAUTH:  Okay.  While Terry’s writing, what about--are there any managers on the line that want to weigh in on this?  Or have any input?  Is there any…


MR. GORDON:  Randy?

MR. HAUTH:  What’s that?


MR. JACKSON:  It’s Gordon, I think, Steve Gordon.


MR. HAUTH:  Steve?


MR. GORDON:  Yes.  Steve Gordon, BECC Board.  I--you know, with us all being self-employed and managers and things, you know, if we have somebody sick or they’re out for a time, basically, you know, you just have to basically scramble and get help, or you may have to pay a little bit more to achieve that goal.  But you’ve got to keep the business running somehow, some way, even if it costs you more money or to just hire somebody else temporary or whatever.  So you know, you just have to go out and do the best you can in situations where if you’re down a spouse or--you know, that’s easier said than done, I know.  But anyway, that’s all I have to say.

MR. HAUTH:  Right.


MR. ART STEVENSON:  Chair Hauth?


MR. HAUTH:  Yes, Art?


MR. ART STEVENSON:  And I hear what Steve’s saying, that you have to scramble.  But I will throw into the cog there that we all--not all of us, but some of us run prisons.  And there are strict guidelines that need to be followed, and it is more difficult to, number one, find a qualified person to do the job that you would hire them for.  I mean, you just can’t run out every day of the week and find somebody who knows how to load a vending machine, what products need to go into that vending machine, how that vending machine works, et cetera, et cetera, et cetera.  And meets the requirements, stringent requirements that our state prisons have for the individuals who go in and service those machines, whether they need to repair them or whatever.

MR. GORDON:  Art, I believe that, you know, each individual case would have to be looked at.  What I mean scramble, I mean, you know, we--whatever you can do your best that you can do, but in--like in your case with the prisons, definitely you’d have to contact your authority and explain the situation to them so that they know that you’re down your driver that has the code or has the badge to get in or something.  You know, it’s all in managerial ways to be able to get around it and at least get some satisfaction that people aren’t going to be mad that would drop your quality and service, and you know,--


MR. HAUTH:  Yeah.  And that’s what we’re…


MR. GORDON:  --with that.


MR. HAUTH:  Steve, that’s what--obviously, that’s what we’re trying to make the--you know…


MR. ART STEVENSON:  The parameters.


MR. GORDON:  Right.


MR. HAUTH:  The parameters or the Agency determining, so--

MR. GORDON:  Yeah.


MR. HAUTH:  --if somebody has a prison, possibly their person being sick for a week or not showing up for a day or two could jeopardize that location.  So if you’re subcontracting that out potentially, and a company like Canteen, you know, has those extra resources where you don’t, and you make the case to the Agency for that to consider.  So that’s kind of what we’re…


MR. GORDON:  Yeah.


MR. HAUTH:  You know.


MR. GORDON:  No, exactly.


MR. ART STEVENSON:  Well, and…


MR. GORDON:  That’s good.


MR. ART STEVENSON:  And Steve, I’ll give you a for instance.  Okay.  I subcontract OSP.  And I actually service Mill Creek Correctional Facility.  Now, if Nikki, who is my employee and my lovely bride for a long time, if something happens to her, I’m going to--it’s going to be very difficult in the time frame that I need to service the machines to find a replacement.  However, one of the wonderful things about my situation is that if I call Vance or I call Phil Wiss and say, “Hey, Nikki is laid up for three weeks and I have to still do my machines at Mill Creek,” I know that Vance and Phil will work with me and help me cover that situation.

MR. JACKSON:  So is that called Art? Support?  Technical support?


MR. ART STEVENSON:  Well, it’s support.  It definitely is support.  However, you know, the state prison is completely different.  There’s a lot more machines.  I’ve got the rest of my route to do.  And to be able to, in my opinion, service it correctly and make sure that, you know, everything’s covered, I have that relationship with Canteen or whoever, you know, after this other part goes in that I subcontracted…


MR. HAUTH:  So Terry, did you come up with--


MR. ART STEVENSON:  So…


MR. HAUTH:  --anything there?

MR. SMITH:  I just put in here, “can provide the manpower to meet the demands of the facility.”

MR. JACKSON:  Well, he’s also talking about when there’s an instance that’s like a random variable, how do you--support, like contact at the manage--at the building manager, maybe.  Because you’re going to have to have that communication.  Right, Art?  You need to have--


MR. ART STEVENSON:  Mm hm.

MR. JACKSON:  --contact information for the building manager for continuous support.  That’s what I’d like to see.


MR. GORDON:  Well, that’s where your managerial part comes in.  And I’m all for the subcontracting because yeah, definitely, they can provide all those types of provisions for us.  What I was kind of trying to say is, making sure that you’re doing the PR work, getting calls made in those emergency-type situations.


MR. GRUELICK:  Well, I don’t want to put words in Eric’s mouth, but I think I can safely say that in an emergency situation, Eric would be more than cooperative in making things work for everybody.  If I’m putting words in your mouth that are not accurate, Eric, please…


MR. MORRIS:  I would ask that people do not attempt to put words in my mouth.


MR. ART STEVENSON:  Good.


MR. MORRIS:  But thank you, Luther.  I appreciate the thought.


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  So if I add “including emergency situations,” does that get at it better?  “Can provide manpower to meet the demands of the facility including…”


MR. ALLEN:  Yeah.


MR. ART STEVENSON:  Yeah.  I believe so.


MR. JACKSON:  I like that.  Yeah.  Thank you, Terry.


MR. SMITH:  Okay.


MR. DERRICK STEVENSON:  Am I off mute?


MR. SMITH:  Yes.  Go ahead, Derrick.


MR. DERRICK STEVENSON:  I just wanted to bring up a for instance.  If the Commission for the Blind comes to me and says, “Okay, Derrick, you have to service all your machines in Grants Pass--I brought this up yesterday--in Grants Pass yourself,” I run into the problem is that I have such small route in Grants Pass that you know, I--if I go out on a weekly basis, you know, it’s only going to take me two, maybe three hours to service those machines.  So I’m going to have to try and find an employee that’s willing to work two, three hours a week, and that’s kind of almost an impossible task.  Like I said before, you know, I practically have to get on my hands and knees to find somebody who’s willing to work three hours a week and be on call to come get me to fix machines when they need to be fixed and stuff like that.  So you know, the size of the route and stuff is--weighs in on my ability to do things.  If that make sense to you guys.

MR. ART STEVENSON:  Oh, it makes absolute sense.  And Randy had to go make a quick phone call, so I’m actually facilitating this.  So…

MR. SMITH:  So are there any other--does anybody have any objection to that language on the Committee?


MR. ART STEVENSON:  In concept.


MR. DERRICK STEVENSON:  Can I hear it again?


MR. SMITH:  The language…


MR. DERRICK STEVENSON:  Are you talking about the one we just did?


MR. SMITH:  Yeah.  The language I just read.


MR. ART STEVENSON:  Yes.


MR. JACKSON:  Derrick wants to hear it again.


MR. ART STEVENSON:  One more time, Terry, through the whole…


MR. JACKSON:  Or just the last thought.


MR. ART STEVENSON:  Is it—


MR. SMITH:  I’m looking for it.  

MR. ART STEVENSON:  Oh, I’m sorry, Terry.

MR. SMITH:  Okay.  “In determining whether to approve an agreement with a subcontractor, the Commission shall consider, (a) the quality of service that the vending facility manager and subcontractor are able to provide and any product storage requirements.”  That’s straight out of the law.  So now we’re trying to define what we think quality means.


“When considering quality, the Commission will include, (a) ability to repair equipment within the time frame specified in the permit/contract; (b) ability to replace equipment when needed in a timely manner; (c) the availability of wholesale products in a geographic area that allows the greater--the greatest variety of product; (d) if required by the permit/contract, the availability of fresh food items; (e) the ability to offer healthy vending items; (f) the availability of spare parts such as bill validators, coin mechanisms, circuit boards, et cetera, that will facilitate repairs; (g) the availability of appropriate vehicles, including refrigeration if necessary, to transport products to the vending facilities; (h) the availability of adequate and affordable space, (i) ability to meet any other requirements unique to a vending facility and dictated by the permit/contract; (j) the ability to provide the manpower to meet the demands of the facility, including in an emergency situation.”  I’ll probably move that up to (i) and change (i) to (j) just because the last one is sort of a catch-all.  But--so that’s the language.

MR. ART STEVENSON:  Okay.  I’m going to throw out here, because I think it’s very important, quality, in my opinion, also, should the income for the blind licensed manager be in this list--and the reason why I say that is the quality of return that’s going to be assessed set-aside.  In other words, I think that should be a factor because obviously if the blind licensed manager can make more money by teaming, because I hate subcontracting, teaming, because they are working for their job, that should be a consideration and documented on both sides.  And I do believe--  Vance, are you still on the phone?  Vance Hoddle?

MR. JACKSON: I don’t think so, Art.


MS. MOORE:  No, he’s not.


MR. SMITH:  You could put income.  It doesn’t fit under quality because it says the quality of the service you’re providing.  So I don’t think it fits under quality.  You can add that at the end sort of as another criteria to look at.  But I don’t think it fits under quality.


MR. ART STEVENSON:  Okay.  Okay.


MR. SMITH:  As a quality of service that you can provide.


MR. ART STEVENSON:  And we didn’t go that--right there.  And obviously, we--the state statutes does say that it should--you know, our rules should benefit the blind licensed manager, and therefore, income should be a mitigating factor in this decision-making process.


MR. HAUTH:  And Terry, can the Agency also be subject to those same requirements somewhere combined within that? Or following that? Or…?

MR. SMITH:  I think it’s implicit that they’re involved in it because you’re talking about the availability of parts, you’re talking about requesting equipment, you’re talking about repairing equipment.  So they’re fairly implicit in all that.

MR. ART STEVENSON:  You were talking…


MR. SMITH:  Let’s deal with the income thing first.  I mean, if you want a statement in there, it won’t be under quality.  It would be a statement below that that says in addition, the Agency will consider the income potential of the licensed blind vendor.  That’s all you’d have to say if you want to stick that in there.


MR. ALLEN:  It’s just a question, too, I think on day one, Director Morris indicated that the commission paid by a subcontractor was one of the big issues for the Agency.  So is that going to be addressed somewhere else?  Or should that be in this part, too?


MR. SMITH:  What do you mean the commission?


MR. ALLEN:  That’s another way of saying income to the manager from a subcontractor.


MR. SMITH:  Well, if we say that, we’ll say will consider the income to the blind vendor, that’s what you’re considering the commission, and I think that gets at it.  If you just say to consider the income of the vending facility manager.  If you just say in addition, the Commission will consider the income to the vending facility manager, that covers it.

MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  Yes, Derrick.


MR. DERRICK STEVENSON:  Yeah.  Now, would that statement cover the feasibility and the ability of the manager being able to hire a full-time staff to service--help service and repair those machines?  Would that make sense?  Because if I can’t afford to hire a person full-time to service those locations, then it’s kind of--puts a burden on me and I’m actually losing money instead of making it.

MR. ART STEVENSON:  Well, I hear what you’re saying, Derrick.  But one of the things that I see here, “consider,” is fine.  But there should be a statement in there that if this criteria is being evaluated and there is overwhelming evidence, there should be some parameters that the Agency will definitely make the best decision for the manager, the manager and the facility.  Because you know, it needs to be clarified in the rules that if a certain threshold is met, that the Agency will take action to allow what’s best for the blind licensed manager in the facility.  And I think that definitely needs to be in the language.  Not just, “Hey, we’ll consider this stuff,” 
but--you know, we’ll consider it but we’re not necessarily going to do anything about it.  So there does need to be some language in there that OCB will take the appropriate action if those thresholds--because in my opinion, if there’s one, we don’t jeopardize the contract, or we don’t jeopardize the manager’s income, which means--and something we haven’t addressed yet, the no-cause clause.  But you know, we’ve got to make sure that it’s done and the consideration is--the right decisions are made based on all these factors.


MR. DERRICK STEVENSON:  This is Derrick again.


MR. SMITH:  Go ahead, Derrick.


MR. JACKSON:  Go ahead, Derrick.  Go.

MR. DERRICK STEVENSON:  Yeah.  I--maybe you--maybe it was in what you said, but I know yesterday, we talked a little bit about the distance away from my--where I’m at, so I don’t know if that was part of what you put in there.  If it was,--


MR. ART STEVENSON:  I think it was.


MR. DERRICK STEVENSON:  --I missed it.


MR. SMITH:  No, we haven’t even gotten--you know, we’re not even talking about that because I think that the--that what we’re trying to do here is to establish the quality issue.


MR. ART STEVENSON:  Mm hm.

MR. SMITH:  And you know, I think…


MR. DERRICK STEVENSON:  The distance actually does weigh in on whether or not you’re able to supply the quality of service that is required.


MR. HAUTH:  I think you read, it Terry.  I…


MR. SMITH:  No.  I didn’t read distance.


MR. HAUTH:  Geographical or something…


MR. SMITH:  We talked about in the geographic area, you know, the ability to…


MR. ART STEVENSON:  To provide the food and stuff, to get the products.  But we didn’t…


MR. GRUELICK:  Is that addressed in the timeliness of service?


MR. DERRICK STEVENSON:  Well, I think it has to be part of the decision-making process, whether or not it’s feasible for a manager to drive, you know, 200 miles to service machines.  I mean, you’re not going to be able to give the quality service that a third-party vendor can do.


MR. HAUTH:  What about availability of agency funding to provide equipment?


MR. JACKSON:  Yeah.


MR. HAUTH:  You know, I know we talked about…


MR. SMITH:  It says--the law says they’re to evaluate the ability of the vendor and the subcontractor.  Providing the equipment is inherent in that.  Let’s take a ten-minute break.  I know it’s early, but we’re going to take a ten-minute break.
(off the record)


MR. ART STEVENSON:  And obviously be open and transparent about everything.  And again, I have concerns that we’re moving forward with this, and Cary, this doesn’t have anything to do with you as an individual, that we do not have a legal expert to consult with.  Both sides do not have a legal expert to consult with when we are dealing with critical issues.  And so that I’m open and transparent, I want everybody to know that I had a discussion this morning with Jesse Hartle from RSA.  And we talked about a couple things because, of course, the rules have been controversial in Oregon for a couple years now.  Well, actually longer than that because we can’t seem to get a good complete set of rules.  But he said, “Well, is the AG participating in this?”  And I said no.  And I also, you know, talked to him about the fact that the Elected Committee actually voted unanimously to have a legal expert during this process because I believe it’s very, very critical, and there wasn’t. And there isn’t.


And then we also talked about the fact that we’ve been told we’re a public body and our right to accessibility to the AG’s office to ask critical questions has been--the agency has said, “Well, if you’ve got anything to ask the AGs, you’ve got to go through me,” which actually is not open and transparent, and in my opinion isn’t healthy because it goes on that trust factor.  And so again, we’re going through this process.  We don’t have a legal expert.  Our supposed--we’re a public body, the Elected Committee.  And we actually are mandated or told that we’re a member of the public body, and so those are critical issues that I think are hindering this process.  I believe they are making this process more difficult when they shouldn’t be.  And again, the active participation part, we aren’t allowed the access to the program-relevant information, in my opinion, to make critical decisions on rules at this time.  And so I wanted to put that on the record.


MR. HAUTH:  All right.  Okay.  Well, thank you, Art.  And I don’t know what your recommendations would be other than putting that on the record.  You know, I know we’re going to move forward with the discussions.


MR. ART STEVENSON:  We have…


MR. HAUTH:  I share the same concerns.  And just open and transparent, Cary is here on my behalf.  And I felt it important to have at least legal representation here to--well, you know, a lawyer here to overview this process.  And I think Cary’s assistance has been productive, but I still share your concerns.  So anyway, and let’s go ahead and move forward, and hopefully, we can get some of these figured out and we can strategize on how to address those issued you raised, Art.


MR. SMITH:  So I mean as far as the legal counsel, I mean, Gretchen said on the telephone Saturday morning, we could call her.  So you know, if there’s issues that you want to run by the AG--  Isn’t that what she said, Eric?


MR. MORRIS:  I don’t remember saying that, but I’m sure if we called her, not in a conference call like this, but if like maybe me and Randy called her and you gave her a call.


MR. SMITH:  So she--I mean, if there’s issues you want to discuss with the general counsel or assistant deputy general, whatever they call them here, then by all means, make that request and let’s do it.  You’ve got any specific issues--questions you need to ask on the law, but…


MR. MORRIS:  My recommendation would be if there are questions, that we draft them out, we send them to Gretchen, and then we get her feedback from it.


MR. ART STEVENSON:  Well, and again, we have been told that Gretchen does not represent us, but yet we’re a public body.  We have been told that there--she’s not going to give us any legal advice unless the agency--and I don’t think--there are legal issues here that I am very concerned about.  And you know, I’m--like I said, the AG’s office works for the agency.  We have been told that she does not work in our interest at all, and so that, as I say, is a real concern.  And I actually had this conversation with Mr. Hartle, that he’s totally confused on the situation. 


 And quite frankly, like I said, you know, me voting and making a decision that yeah, this is going to be in the rules and the legal ramifications to me as a member of the Elected Committee, I’m concerned about those issues.  And that’s why I brought up the fact today that I would like to see in the rules that any of the blind licensed managers who now are subcontracting, whatever percentage it is, and I don’t really care what percentage it is, that they be grandfathered in to continue to subcontract under the new rules.  But they are allowed to make the decision that they can continue to subcontract, but under these issues.  


I believe that the legal ramifications of this, not necessarily in the Randolph-Sheppard venue, but in civil court, you know, I’m not going to say it can happen, but I’m a realist, I know what the environment is there.  Is one of the managers going to say, you know, you supported that and I had an agreement with the Agency beforehand.  It doesn’t preclude that I shouldn’t be allowed to continue what had--what was agreed upon in the past.  I’ll be quite honest with you, it scares me.  Is there legal ramifications to me, as a member of the Elected Committee right now in Randolph-Sheppard?  I don’t think so.  But civil court, I think it’s possible.  And I want to avoid that.  I want the Agency to avoid it.  But…


MR. JACKSON:  Art, I’m going to--


MR. ART STEVENSON:  Yeah.


MR. JACKSON:  --start timing you.


MR. ART STEVENSON:  Yeah.  So anyways, I want to make that statement that there are a lot of concerns here that--


MR. JACKSON:  That was nine minutes.


MR. ART STEVENSON:  --it’s--we’re not sitting on level ground here.  The Elected Committee does not have any kind of avenue for legal clarification that…


MR. JACKSON:  That’s a good point, Art.


MR. HAUTH:  So what do you suggest, Art?  I know you’re--you know, you’ve made your point, and I--again, I agree with a lot of it.  But what is your suggestion, you know, how…


MR. ART STEVENSON:  Well, Mr. Chair, I made a motion.  It was seconded.  It was passed unanimously by the Elected Committee that we have a legal expert on these issues – rulemaking, Randolph-Sheppard – to be able to give input during these proceedings.  And I made that motion and seconded, and I believe it passed by the Elected Committee for specific reasons.  And you know, we were not even given a reason why or why not it didn’t occur.  And that, as I said, truly concerns me.  And in all actuality, it’s required by law that the agency respond to that and give a reason why not.  And the only input we got from the Elected Committee was, “No, we’re not going to use Susan Gashel because there’s--we feel there’s a conflict of interest.”  Well, I believe there’s a conflict of interest with the attorney general’s office because we’ve been told that they don’t represent us at all, period.


MR. JACKSON:  What’s your recommendation?


MR. ART STEVENSON:  Yet we’re a public body.


MR. JACKSON:  How do we remedy that?


MR. HAUTH:  So what do you--yeah, I mean, I guess what are you thinking?  Terry, do you have any suggestions or ideas?  Or Eric?  You know, I know that…


MR. SMITH:  Well, I think--this is my take on it.  That is that--where we are, and you know, we can, you know, deal with the rule writing process.  You guys said you were going to get it reviewed by legal counsel afterwards to make sure that it was compliant.  So I mean our focus, you know, is here, is on the…


MR. ALLEN:  Task.


MR. SMITH:  On the task at hand.  And you know, if you’ve got legal questions that you want to ask Gretchen, then I say we--let’s ask Gretchen those questions, and if you still want to get other legal counsel, then by all means, get it.


MR. HAUTH:  Yeah.


MR. SMITH:  I think that’s detracting a little bit from what we’re trying to do here.  This was all settled before I got here and had nothing to do with.  And you know, my job is to try to help you guys.


MR. ART STEVENSON:  I know.  I know.


MR. HAUTH:  Let me share my thoughts on that.  I think we continue on and we document our concerns like you’re doing.  And we go through the process to do the best that we can do.  And then we, you know, have it reviewed by legal counsel, and you know, either approve it or not approve it.  But I don’t think we just walk away from the table and…


MR. ART STEVENSON:  No, I’m not…


MR. HAUTH:  You know, and I know you’re not suggesting that, but I think we’re burning daylight like Eric said the other day, so I think you’ve documented it…


MR. ART STEVENSON:  So do we--we got that part in there about the income?


MR. SMITH:  Well, this is my suggestion.  That doesn’t have anything to do with quality.


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  Wait, Derrick, I’m…


MR. DERRICK STEVENSON:  I know.  I just didn’t want to come back and do this.  I had something to say concerning Art’s comments, and I don’t want to interrupt.


MR. SMITH:  Is it about the rules or is it about the attorneys?


MR. DERRICK STEVENSON:  It’s about the fact that we, as blind licensed managers, have been told that we can’t hold an executive session to discuss issues and stuff like that.  And I just wanted to put on the record that that curtails how we--our ability to prepare for these meetings because we weren’t able to meet as a group to discuss anything in private because of so-called open meeting laws.  And Eric’s flat-out told us, we cannot have an executive session without the AG’s office being there and stuff like that.  And I think that’s seriously, seriously hampered our ability to prepare for these rule…


MR. SMITH:  Let me just--let me say this about public meetings.  You’re not the only state where the Committee is treated as a public entity.  And you know, you were talking about Susan Gashel.  Susan Gashel--you know, Hawaii was under open meeting law, and they were very, very strict in their interpretation there as well.  So a lot--so are you at a disadvantage?  You most certainly are.  But you know, just about every committee in the country is at a disadvantage.


MR. HAUTH:  No doubt about that.


MR. SMITH:  So…


MR. DERRICK STEVENSON:  I just wanted to put it on the record--


MR. SMITH:  All right.


MR. DERRICK STEVENSON:  --because I don’t think--I don’t think that--


MR. SMITH:  Well, this is my suggestion.


MR. DERRICK STEVENSON:  --the AG has to attend.


MR. SMITH:  Okay.  This is my suggestion.  We’re trying to deal with the quality issue.  So--and we brought up income and we brought up the grandfather clause.  Those are not quality issues.


MR. ART STEVENSON:  Okay.


MR. SMITH:  My suggestion is, can we agree on the eight issues or whatever it was that we said that affect quality and agree on those?  Then we’ll come back and we’ve got two things to discuss, adding about the vendors’ income, add that in there, and then we will then address the grandfather clause for existing vendors.  So let’s just foc--just the quality, and as soon as we finish that conversation, we will go to the other two parts.  Okay?


MR. ART STEVENSON:  Okay.


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  Okay, Derrick.


MR. DERRICK STEVENSON:  All right.  Well, before we went on break, we were discussing the fact of distance.  And I still think that the distance that I have to travel to do the services is going to hamper the quality of service that my locations are going to receive.


MR. SMITH:  So why don’t we say--why don’t we say something about ability to service all locations in an efficient manner or something like that?


MR. ART STEVENSON:  That’s good.


MR. HAUTH:  Okay.  Put that down.  Let’s see how we’re doing.


MR. DERRICK STEVENSON:  I don’t want to be…


MR. SMITH:  We’re addressing it, Derrick.  We’re putting it in.


MR. DERRICK STEVENSON:  I know, but I don’t want to be negative.  But I don’t think that covers the distance part, so…


MR. SMITH:  You know…


MR. ART STEVENSON:  Ability of the manager to…


MR. SMITH:  Just say ability because you’re--the subcontractor, too.


MR. ART STEVENSON:  Yeah.


MR. SMITH:  Ability to efficiently service.


MR. JACKSON:  Maybe like without too much traveling.


MR. HAUTH:  Yeah, because I think that not only takes into consideration the distance, but it also takes into consideration possibly traffic and parking, and you know, whatever it would be.


MR. SMITH:  Why don’t we say ability to service--ability to effectively service vending facilities that are a great distance apart…


MR. DERRICK STEVENSON:  Due to distance.


MR. JACKSON:  Did you hear that, Derrick?  He nailed it.


MR. ART STEVENSON:  He said that.  He nailed it.


MR. DERRICK STEVENSON:  Due to distance?

MR. SMITH:  “Ability to effectively service vending facilities that are a great distance apart.”

MR. DERRICK STEVENSON:  Okay.  Thank you.  Sorry to be a pain.


MR. SMITH:  Okay.  So now, with that being the list on the issues of quality, is the BECC--is there any objection to any of that any moving forward?  And we haven’t got the--the agency hasn’t even weighed in on this yet.  So is there any objection?


MR. HAUTH:  Not at this time.


MR. SMITH:  Hearing no objection, let’s hear from what the agency has to say about those eight or nine criteria that we laid out that identify what quality means.


MR. ALLEN:  That’s you, Eric.


MR. MORRIS:  Yeah.  I realize that.


MR. ART STEVENSON:  He’s thinking.


MR. GRUELICK:  Okay.  Okay.


MR. MORRIS:  I thought you guys were still going.  You guys have spent an hour working on that, and now you’re going to ask me to comment and go around and around, probably three minutes.  Right?


MR. ALLEN:  Take your time.


MR. ART STEVENSON:  No, you…


MR. SMITH:  Just say yes.


MR. ART STEVENSON:  You get all the time.


MR. JACKSON:  You have the luxury…


MR. MORRIS:  The luxury.


MR. JACKSON:  That’s what you called it on the first day.


MR. ART STEVENSON:  Well, we don’t have a luxury here, either, but we’re dealing with it, most definitely.


MR. MORRIS:  So what did you guys do after income ability?


MR. SMITH:  We didn’t include income.


MR. MORRIS:  Okay.  So where did you guys end up?  Like I…


MR. SMITH:  Okay.  I’ll read…


MR. ART STEVENSON:  Read the list.


MR. SMITH:  All right.  So I’m not going to read the whole thing, just the list.  Okay?  Are we okay with that?


MR. ART STEVENSON:  Mm hm.


MR. MORRIS:  Yeah, the preface is fine because the preface is the...


MR. SMITH:  Yeah.  Right out of the law.


MR. MORRIS:  Yeah.


MR. SMITH:  Hey.


MR. MORRIS:  And just before we go any further, is everybody good that we’re actively participating?


MR. HAUTH:  Right now, today? Yes.


MR. MORRIS:  Everybody good on it?


MR. HAUTH:  Yeah.


MR. MORRIS:  So we can turn the active participation light on?


MR. HAUTH:  Today, as we start to work through this…


MR. SMITH:  Okay.  So here we go.  Do you want to do these one at a time?


MR. MORRIS:  Go.


MR. SMITH:  Okay.  Ability to repair equipment within the time frame specified in the permit/contract.


MR. MORRIS:  So tell me what that means.  Whose ability?


MR. SMITH:  The vendor and the subcontractor.  That’s what it says up there at the top.  It says, the ability of the vending facility manager and subcontractor.  It doesn’t matter.  The ability of the vending facility manager and subcontractor.


MR. MORRIS:  So I guess I--I think I know what you guys mean, but I’m not sure if I do know.  So if--what you’re saying is if the vendor could not repair--let’s say it’s a 24-hour repair period.  Right.  And we have that.  Or 72 hours or some other vague, crazy figure that ends up in these contracts.  So if you’re saying that the manager or the agency, and probably--you’re probably thinking the agency.  Is that what I’m thinking? The agency could not effectuate that.  We couldn’t make that happen in 72 hours.  Then a subcontractor saying they could, we would use that as criteria to say we would allow subcontracting.  Do I understand that correctly?


MR. ALLEN:  Yeah, that’s correct as I see it, too.  Yeah.


MR. MORRIS:  Okay.  So my concern is, is I had to say all that out loud and have you guys acknowledge that.  And this document doesn’t really say that.  So I--we could--I could go back and look at this transcript two years from now, so I’m good with that concept on that principle, but hopefully you understand-- because this morning, I’ve heard several different things about detail.  I’ve heard several people say, it needs to be vague.  It needs to be open-ended.  And I’ve heard other people say it needs to be detailed.  And frankly, I’m good either way.  I prefer detail because then I can go back and say, this is the criteria I use.  This is what we actively participated about.  And this is what I’m going to do.


Now, if it’s vague, I can say the same thing.  But then you’re going to say, well, tell me how you came up with that.  How did you make your decision?  What’s the legal emphasis behind that?  So…


MR. SMITH:  So what, in your mind, is vague about ability to repair vending machines within the time frame required by the program?  How is that vague?  I couldn’t think of anything more specific.


MR. MORRIS:  But I had to ask the question, though.  Is it the subcontractor’s ability to do it?  Is it my ability as the agency to do it?


MR. SMITH:  That’s just a factor.  That’s a criterion.


MR. MORRIS:  Oh, okay.


MR. SMITH:  All those are just criteria.  Whoever you’re evaluating.


MR. GRUELICK:  Is there any problem specifying the three different parties, the subcontractors, the vendors, and the agencies?


MR. MORRIS:  I just want to make sure I understand it.


MR. GRUELICK:  Would that resolve it?


MR. MORRIS:  I want to make sure I understand it before I give it a big thumbs up or a big--


MR. DERRICK STEVENSON:  This is…


MR. MORRIS:  --thumbs down.


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  The agency’s talking right now.  We’re hearing from Eric.  He’s got the floor.


MR. MORRIS:  So that’s my thing.  Because I want--if we’re going to draft these, then I don’t want any gray area.  I want to make sure I understand it and we’re in agreement to what it says, even if it’s going to be one of these high-level things.


MR. JACKSON:  Maybe we can put little parentheses underneath it as a definition, you know, agency wouldn’t--as approved if agency, you know, desires to let the subcontractor handle whatever you say--  Right?  That’s…


MR. ALLEN:  Just so…


MR. SMITH:  Let’s hear from Cary.


MR. ALLEN:  Just for clarification, so we’re in Section 6, sub (2), “in determining whether to approve an agreement with a subcontractor, the Commission shall consider—“  And then this list is…


MR. SMITH:  Yeah.


MR. ALLEN:  And starting with quality, which is in the statute.


MR. MORRIS:  Subcategory...


MR. ALLEN:  Storage.  And then we’re, you know, sort of adding or, you know, making that more clear, so that’s what we’re considering.  The agency, in determining whether to approve an agreement with a subcontractor, shall, which means must, consider.  And then here we go.  So that’s…


MR. MORRIS:  Yeah, I’m a hundred percent [inaudible].


MR. ALLEN:  Okay.


MR. ART STEVENSON:  So would it be easier--okay.  The language is there.  And what I’m hearing from Eric is that I want to make it as specific as possible.


MR. MORRIS:  Or clear.


MR. ART STEVENSON:  Clear as possible.


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  So let’s write down any differences on the list that he thinks makes it more clearly--clear, and then read that versus ours, and then go from there.  Does that make sense, Terry?


MR. SMITH:  I mean, if he’s got issues with anything that we read, then he can...


MR. JACKSON:  He’s only listened to one.  Let’s let him get…


MR. ART STEVENSON:  Yes.


MR. JACKSON:  Let’s keep going.


MR. ART STEVENSON:  Okay.  Is that one clear, Eric?  Yea or nay?  I mean…


MR. MORRIS:  Am I voting?  You called the question.


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  What’s that?


MR. MORRIS:  I agree with the concept of the first one.


MR. SMITH:  Okay.


MR. MORRIS:  I want to see the language.  Just like you guys are saying, I want--


MR. SMITH:  Okay.


MR. MORRIS:  --to see--and quite…


MR. SMITH:  I’ll e-mail it to everybody and we can--you know, if you want to come back to it in the morning, we can.


MR. DERRICK STEVENSON:  This is Derrick.


MR. ART STEVENSON:  Derrick?


MR. DERRICK STEVENSON:  All right.


MR. ART STEVENSON:  Let Eric finish and then you can talk.


MR. SMITH:  Eric’s finished on that part.


MR. ART STEVENSON:  Oh.


MR. SMITH:  Aren’t you, Eric?


MR. DERRICK STEVENSON:  Yeah.


MR. ART STEVENSON:  Can we go through them?  Okay.


MR. MORRIS:  I could drag it out.


MR. DERRICK STEVENSON:  Well, everybody else seems to be able to just talk when they want to, and then I ask to talk and then I’m denied.  I just don’t understand that.


MR. SMITH:  Seriously?  Okay.  Go ahead, Derrick.  You’ve been recognized.


MR. DERRICK STEVENSON:  All right.  I think a lot of focus was being put on just whether or not the repairs could be done in a timely manner.  When you take a subcontractor versus a manager, you have to include everything, the quality of the product and all that stuff falls under that particular section, I think.  And it has to be, can the manager or the--who can service the location and give the best service possible, not just on who can fix machines in a timely manner.


MR. SMITH:  We’ve got 12 criteria.  That was the first one.


MR. DERRICK STEVENSON:  Okay.


MR. SMITH:  Okay.


MR. DERRICK STEVENSON:  I just didn’t interpret that to just include…


MR. SMITH:  We’re wanting Eric to respond to each one individually.  So that was the first one.  So the second one…


MR. DERRICK STEVENSON:  I understand.


MR. SMITH:  The second one was ability to replace equipment when needed in a timely manner.


MR. MORRIS:  Subcontractor versus the agency.  Right?  Is that--it’s a premise in the--it’s not a premise.  The statute says subcontractor or the vending facility…


MR. SMITH:  No.  No.  Doesn’t say that.


MR. ALLEN:  “In determining whether to approve an agreement with a subcontractor, the Commission shall consider,” and then…


MR. MORRIS:  Yes.  So in here, that’s what I’m trying to figure out is what the--who do we consid--who am I considering?  Is it my ability as the agency, the agency’s ability that…


MR. SMITH:  The law says you’re considered…


MR. ALLEN:  Eric, if you’re going to go into the agencies, that would be in Section 9 where it says “the Commission for the Blind may, at the discretion of the Commission, or if requested, aid persons with visual impairments by supplying a person with visual impairment materials, equipment or machinery…”

MR. MORRIS:  Yeah.


MR. ALLEN:  So that…


MR. MORRIS:  I understand that part.


MR. ALLEN:  Yeah.  That might be the part where it’s the Agency’s responsibility.  And I think in the section we’re considering, it says in approving agreement with a subcontractor.  So I don’t think this section entails what the Agency would have to provide us, what the Agency--


MR. MORRIS:  So I would be determining…


MR. ALLEN:  --considers…


MR. SMITH:  You’re evaluating…


MR. MORRIS:  …if a subcontractor could provide the equipment, the correct equipment?


MR. SMITH:  Yes, if they can provide the--can they repair the equipment in a timely manner?  Can they replace the equipment in a timely manner?


MR. ALLEN:  Because you have to approve it.


MR. MORRIS:  Versus what?


MR. SMITH:  It doesn’t say versus anything.


MR. MORRIS:  Then what--okay.


MR. SMITH:  It just says you’re evaluating the quality.  So if they meet the quality standard, then you’re free to approve the contract.  And the quality standard is laid out here.


MR. HAUTH:  If you want.


MR. SMITH:  Yeah.  You’ve still got your club.


MR. MORRIS:  I’ve got a club?


MR. SMITH:  That says “may.” That says “may.”

MR. ALLEN:  Why don’t you use “gavel” or something?


MR. MORRIS:  So it’s the subcontractor’s ability to provide the equipment.  Okay.  I got ya.  That’s fine.


MR. SMITH:  So are you…? Okay.  And then (c) is the availability of wholesale products that allow the greatest variety of product.  I may tweak that wording just a bit before I mail it out.  But anyway…


MR. MORRIS:  Can you read that one more time?


MR. SMITH:  “The availability of wholesale product in the geographic area that allows the greatest variety of product.”  I used product twice, that’s why I’m--but…


MR. MORRIS:  I guess I don’t quite--I think I know what that means.  And I’m not trying to be--I’m not trying to drag it out.


MR. SMITH:  I hear what you’re saying.


MR. MORRIS:  I could.  I really could.  This could be ten hours of conversation.  But I want to make sure that I understand what you guys are looking for, and I think I do.  But this one--I think this is more about if--like Derrick down in--he’s down in southern Oregon, a long ways from anywhere.  So can he source--  This is one of the things we’re going to have to determine.  Can he source it or is a subcontractor going to be able to do a better job at sourcing it?  Right?


MR. ART STEVENSON:  Yep.  Yep.


MR. MORRIS:  All right.


MR. ART STEVENSON:  So it should be to provide the needs of the contract…


MR. SMITH:  We’ve got all that down there, about needs and contracts.  Again, I think you’re evaluating the ability, and the law says the vendor and his subcontractor, these are the quality criteria you’re going to evaluate to see whether they meet the quality standard.  And then you’ll make the decision on whether or not--if you say no, they don’t meet the quality standard, then you don’t approve the contract.  If they say yes, then you’ve got the discretion to approve the contract.  That’s the way…


MR. MORRIS:  So as we go through the list, and I think Art mentioned it or it keyed me when Art was saying something about it.  This list of items is--is it all-inclusive?  Is it best two out of three?  I mean, I’m just trying to figure out what the--what people are expecting from a decision-making process.


MR. JACKSON:  I think it’s the entirety myself.  It’s all of the criteria.


MR. MORRIS:  Or are those factors…


MR. ALLEN:  From a lawyer’s perspective, these are things you shall consider so you have to. You know, the--with what weight each one has, or you know, your minimum standards for each of these requirements, I think, is in your discretion.


MR. MORRIS:  Okay.


MR. SMITH:  And I would agree with that, and I’m not a lawyer.  I’ve been around long.  I know enough of the law.


MR. MORRIS:  I hear a lot of words that Cary said, and I tried to wrap them all together, and all’s I heard was discretion.


MR. SMITH:  So are you okay with (c)?


MR. MORRIS:  I think so.  I really want to look at that.


MR. SMITH:  I understand.  We’re going to--everybody will get a chance to see it in writing.


MR. MORRIS:  Okay.


MR. SMITH:  If required by the permit contract, the availability of fresh foods--or fresh items.


MR. MORRIS:  Wasn’t that the last one?


MR. SMITH:  That was variety.  This is just fresh items.  The variety was to be--doesn’t have to be fresh items.


MR. MORRIS:  Okay.  Yeah.  That’s fine.


MR. SMITH:  And then the next one….


MR. MORRIS:  And do we have a definition of what a fresh item is?  Is that--that’s not healthy…


MR. ALLEN:  It’s perishable.


MR. SMITH:   No.  We got that next.  The next one is healthy vending.


MR. MORRIS:  Okay.  It’s not healthy or local.


MR. SMITH:  The ability to offer--  Oh, we need to add local to that.


MR. MORRIS:  You could add healthy…


MR. ART STEVENSON:  Yeah, you do have to say local because it actually says in the statutes that you get discounts…


MR. SMITH:  Healthy or local.


MR. ART STEVENSON: …using local.


MR. SMITH:  Okay.  Healthy or local vending items is what the--I think the statute uses.


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  Yeah.


MR. SMITH:  No issue with that.  Correct?


MR. MORRIS:  The statute uses that?


MR. SMITH:  No.  That that’s the--one of the criteria you’ll look at.


MR. MORRIS:  No, that’s fine.


MR. SMITH:  (f) The availability of spare parts such as bill validators, coin mechs, circuit boards, et cetera, that will facilitate repairs.


MR. MORRIS:  I guess I don’t understand that one, especially in the framework that we’re talking about because it seems like when we--when you and I, Terry, talked yesterday, I took this as the manager’s ability to have that.  So now we’re back to talking about what the subcontractor has and has not.


MR. SMITH:  Right.  I understand what you’re saying.


MR. MORRIS:  Yeah.


MR. SMITH:  So and to the Committee’s--  Have we covered that under repair and maintenance?  I mean, is it not implicit… implied that--under repair and maintenance if you can repair it in a timely manner, that that means you’ve got the parts to do it?


MR. HAUTH:  I would think it would, but I wasn’t the one that brought that forward, so…


MR. JACKSON:  I think we were trying to be thorough.


MR. SMITH:  So, I would suggest that we strike that one, then.  Because it is, it’s implied in the first one.  Let’s see.  The availability of appropriate vehicles, including refrigeration if necessary, to transport products to the vending facilities.  So that’s pretty straightforward.  Whoever they’re going to subcontract if they can’t go out here with mom and pop operations and subcontract somebody that’s going to throw it in the back of their station wagon and transport it.  They’ve got to have the vehicle to do so.  Any issue with that?


MR. MORRIS:  I don’t think it’s appropriate.  I don’t think it makes sense.  I think it’s kind of like the spare parts thing.


MR. HAUTH:  Well, I think it--like if you can consider it, because if the agency doesn’t have the resources to be able to purchase a vehicle, then you can weigh that in.  Again, it goes back to you or whoever, and that--can say yes or no, and then based on that, so--I mean, I think it’s appropriate, but you know, again, it wasn’t something I brought forward, but...


MR. SMITH:  I mean, it protects--I mean, it’s really protecting against them going out.  I mean, obviously, it you’re subcontracting with a big organization, it’s not an issue.  But if you’re subcontracting with some little local operation that really doesn’t--


MR. MORRIS:  Do a quality job?


MR. SMITH:  --have the vehicle.  Right.


MR. ART STEVENSON:  I mean, if they’re--let’s take, for instance, Canteen versus mom and pop.  If mom and pop’s delivery van, whatever they have, gets totaled, how long is it going to take them to get up and running to be able to do the job?  And Canteen would be able to pull a truck, because they’ve got several everywhere, and use that for emergency purposes and stuff.  So again, that’s quality--


MR. DERRICK STEVENSON:  This is Derrick.


MR. ART STEVENSON:  --of service.


MR. SMITH:  Derrick?


MR. DERRICK STEVENSON:  Yeah.  I just wanted to mention in my--like in my personal situation, I did have a truck, but I--but because my route was so small, I wasn’t able to maintain the license, maintain the insurance and stuff, so you know, I eventually just had to get rid of the truck because I couldn’t really afford--it didn’t--it wasn’t feasible for me to keep paying that--the large amount.  You know, we’re talking hundreds of dollars a year to be able to have a truck.  Does that make sense?  I couldn’t afford it.


MR. ART STEVENSON:  And OCB agreed with that.


MR. SMITH:  So Eric, what’s your issue with the vehicles?


MR. MORRIS:  I just don’t think it’s a--it’s way, way--I mean, it’s the opposite of what I was saying before.  I guess it’s fine because it’s very, very specific.  But I don’t think it really gets to what you guys were looking for.  But yeah, it’s fine.


MR. SMITH:  Okay, the availability of adequate and affordable storage, the only reason that’s in there is because the law talked about storage.  I mean, you can actually take out, since you’re evaluating the subcontractor, whether it’s affordable.  You don’t really care.  Do you?


MR. MORRIS:  Well, I know specifically the storage thing was not about what the subcontractor--that’s why I know this is getting mixed up in my head.  The storage thing is not about what the subcontractor has for available storage.  That’s the opposite argument when it comes to storage.  If the licensed blind man--vending facility manager doesn’t have the storage capability at their facility, then that would be one of the criteria we would use to say, maybe it makes sense for that person to subcontract.  So that’s why, as we start plowing through this list, I’m like, wait a minute.


MR. SMITH:  Okay.  We can put that down.  I will move that down below, then.


MR. MORRIS:  You see what I’m saying?


MR. SMITH:  Because in the statute, it separates quality from storage.  We mixed them…


MR. MORRIS:  Yeah.


MR. SMITH:  We mixed them together.


MR. MORRIS:  Yeah.


MR. SMITH:  So we need to keep quality and storage separate.  I think you’re point’s--


MR. ALLEN:  That’s a good point.


MR. SMITH:  --good, so we’ll address storage down…


MR. MORRIS:  Yes.  Okay.  Let’s make a note.  11:02, I made a good point.  [Laughter.] One for the day.  And…


MR. ART STEVENSON:  And I might say that, you know, that would be an issue for Carole Kinney because she has four machines--


MR. JACKSON:  She would approve.


MR. ART STEVENSON:  --and no place to put it, so--put all the stuff she would need to keep those machines stocked.  So therefore, her consideration would be that you know, going out and renting a storage space would be an undue--for that many machines.  An unjustified reason to make her do the servicing.


MR. SMITH:  “Ability to meet any other requirements unique to a vending facility and dictated by the permit contract.”  So there could be something out there unique and you got to make sure that the blind vendor and the subcontractor can meet those unique requirements.

MR. MORRIS:  I would concur with that.


MR. SMITH:  Scrip, or whatever.


MR. MORRIS:  Yeah.


MR. SMITH:  Then the ability to provide the manpower to meet the demands of the facility.


MR. MORRIS:  I think this a mixed message.  I don’t think it’s--I understand all the reasons you guys talked about it.  But the reasons you guys talked about it aren’t part of this discussion.  So what you’re saying is all the reasons for why you guys can’t provide the manpower, but not the reasons why a subcontractor would be able to.  So I don’t think it’s appropriate for this category.  If they can’t--if they can’t--if they don’t have the manpower to meet the terms of the contract, then we’re--it’s a false premise, so it’s kind of like the storage.  You guys were making the opposite argument.  And I understand the argument, but…


MR. JACKSON:  It’s just not the proper spot for it.


MR. MORRIS:  I don’t think so.  Not under quality.


MR. ART STEVENSON:  Which is the quality of service of the subcontractor?


MR. MORRIS:  Yeah, but…


MR. ART STEVENSON:  Because again, we’re…


MR. JACKSON:  If you’re blind and you don’t have anybody to help you, then you can’t…


MR. ART STEVENSON:  We’re talking about…


MR. SMITH:  We’re not talking about you,--


MR. MORRIS:  You’re still making the same argument.


MR. SMITH:  --the individual vendor.  We’re talking about--


MR. MORRIS:  The subcontractor.


MR. SMITH:  --you, the subcontractor.


MR. JACKSON:  Oh, the subcontractor.  Right.


MR. MORRIS:  Because your argument--I understand your argument from the blind perspective, totally understand it.


MR. GRUELICK:  Well, if you go back and read the law, it says the quality of service that the vending facility manager and the subcontractor are able to provide.  And so comparing, you know, limitations that the vendor has, compared to the limitations that the subcontractor has, really seems, to me, to be appropriate, an appropriate comparison.


MR. ALLEN:  But this section is in determining whether to approve an agreement--


MR. SMITH:  Right.


MR. ALLEN:  --with a subcontractor.


MR. SMITH:  Exactly.


MR. GRUELICK:  Yes, but that…


MR. ALLEN:  So…


MR. GRUELICK:  But if you read the letter--  I just read what the law says.


MR. SMITH:  And it says vendor and subcontractor.


MR. GRUELICK:  Yes, exactly.  That’s why…


MR. MORRIS:  The great thing about this argument, I agree with both of you.  It does say that...


MR. ALLEN:  So there’s a subcontractor involved and there’s a vendor involved.  If you were going to evaluate this criteria, then you would say either the manager or the subcontractor have to have the manpower to fulfill the contract.  That’s all it’s saying.


MR. GRUELICK:  No, I don’t think that’s what it’s saying.


MR. MORRIS:  That’s why I think it’s not appropriate for the conversation.


MR. GRUELICK:  I think it says you need to compare whether or not the vendor and the subcontractor can do an equal job of it.  Not whether one has to do it or the other can’t do it.


MR. ART STEVENSON:  And I agree with that.


MR. JACKSON:  It’s just sizing them up, it’s both, it’s--yeah…


MR. ART STEVENSON:  And I agree with that.  And it should be a consideration because you should look at both aspects in determining, you know, whether you’re going to approve the subcontractor.


MR. DERRICK STEVENSON:  It’s basically the licensed manager versus--what the licensed manager can do versus what a third-party vendor can do.  It’s…


MR. ART STEVENSON:  And the reason…


MR. SMITH:  I really--I really don’t think you need to frame this.  I think--I don’t think you frame this as he’s going to--the agency’s going to go down and give a score and score the subcontractor versus the vendor.


MR. ART STEVENSON:  No.


MR. SMITH:  I think the way it’s set up is that these are the criteria you’re going to have.  You want to do the subcontracting.  They’re going to look at--they’re going to look at these criteria to see whether or not they can--you can meet the quality standard with the subcontractor.  And then if they--if you meet this criteria, then they have the discretion to approve it.  If you don’t meet this criteria, they don’t.  There’s not a scorecard where you go down and say, okay, we’re going to give the subcontractor ten and we’re going to give the blind vendor nine on this one.  So…


MR. GRUELICK:  I like that interpretation.  I will pull back what I just said.


MR. ALLEN:  When you get to this step, there is an agreement between a ven--I can’t remember the term now.


MR. SMITH:  Vending facility manager.


MR. ALLEN:  A manager and a subcontractor.


MR. SMITH:  You got…


MR. ALLEN:  Now the agency is going over these criteria on whether to approve that agreement.


MR. SMITH:  Exactly.


MR. ALLEN:  So…


MR. ART STEVENSON:  And I remember when the discussion came up, and who was the one that talked about this?  And it was me.  And again, I talked about a specific--specific locations, and that was the prisons.  And the reason I brought it up is that the sub--and the subcontractor or the teaming partner who does multiple prisons in different locations, that they have the ability to pull from one to help the other.  And the blind licensed manager does not have that.  And that’s why I brought it up specifically for the prison.


MR. SMITH:  Quit comparing it to a licensed blind vendor.


MR. ART STEVENSON:  And I’m not.


MR. ALLEN:  And that’s why…


MR. ART STEVENSON:  I’m just talking about the scenario.


MR. ALLEN:  That’s why you’ve made your independent decision as a business manager to enter into an agreement with a subcontractor because you determine that’s your need.


MR. ART STEVENSON:  Mm hm.


MR. ALLEN:  Now, you’ve taken it to the agency.


MR. ART STEVENSON:  Mm hm.

MR. ALLEN:  They’ve got to decide whether that’s…


MR. JACKSON:  Approved.  Right?


MR. ALLEN:  They want to approve it.


MR. JACKSON:  Yeah.


MR. ALLEN:  These are the criteria they’re going to use to decide whether they will approve it or not.  So all of that underlying reasoning, you’ve already gone through and you’ve already--you know, presumably, when you present it to the agency, you’ll tell them this is the agreement, these are the reasons why I think the agreement is going to be the best situation for me.  Now the agency has to go through these criteria that we’re deciding on now--


MR. ART STEVENSON:  Yeah.


MR. ALLEN:  --and see whether they will approve it or not.


MR. ART STEVENSON:  And that’s why it should be in there.  Right?  Is that what you’re saying?


MR. ALLEN:  I’m…


MR. ART STEVENSON:  I’m hoping.


MR. ALLEN:  I’m--on that.  If you…


MR. ART STEVENSON:  Yeah.


MR. ALLEN:  As managers, I don’t know the vending business.


MR. ART STEVENSON:  Yeah.


MR. ALLEN:  You know, you guys have the best perspective on what you think needs to be in there, argue for that.  Eric can--I mean, Director Morris.  Sorry.


MR. MORRIS:  Eric’s fine.


MR. ART STEVENSON:  But I didn’t--that’s why I--it was put in there, Eric, was for that specific reason, for…


MR. SMITH:  Are we talking about--


MR. ART STEVENSON:  Yeah.


MR. SMITH:  --manpower?  Is that where we are?


MR. MORRIS:  Yeah, we’re still on manpower.

MR. HAUTH:  I’m just going to start servicing my own damn machines. [Laughter.]  
MR. HAUTH: I’ll teach you guys!

MR. MORRIS:  And see…


MR. ART STEVENSON:  Can you get them installed tomorrow?


MR. MORRIS:  This is part of the process that I want you guys to reflect on just a little bit from my perspective.  You guys have--you guys get to--you get to embrace the fact that as a committee, you can have these big discussions.  And you’re just assuming that I’m following every word you guys are saying and all the arguments you’re making, because you’re making lots of good arguments, but sometimes the arguments are kind of against each other.  And sometimes they’re maybe not necessarily arguing the--what we’re after.  So if it feels like I’m dragging out with it, I’m doing the same process, but I’m not having a debate with Tom and Mark and Kathy here.  I’m going through the scenarios in my head, thinking about the situation, thinking about what the statute says and trying to ensure what we’re putting into rule actually will make sense.  No guarantees, but I want to make sure it makes sense to not only me, but to try to figure out…


MR. HAUTH:  Well, hopefully Terry’s, you know, facilitating can help that, too.  I don’t think anybody’s questioning you trying to process it.


MR. MORRIS:  Yeah.  And I don’t want to appear argumentative.


MR. GRUELICK:  No, no.


MR. MORRIS:  So that’s why I’m going through this.  I understand what you guys are saying.  I don’t agree necessarily with the wording.  That’s my hook.  And I don’t know the wording right off the top of my head.  That’s the piece that I think we want to talk about some more.


MR. ALLEN:  You don’t mind that…


MR. ART STEVENSON:  But do you understand the concept of--


MR. MORRIS:  Yeah, but I…


MR. ART STEVENSON:  --what I just said?


MR. MORRIS:  I do but I don’t agree with it.


MR. ART STEVENSON:  Okay.


MR. SMITH:  You don’t agree with the concept or the wording?


MR. MORRIS:  Yes.  And I’ll speak to both points.  A) I think we need to work on the wording.  But your premise that you can’t, as a blind operator, have contingency plans around staffing, I think, is not a good premise.  And I--and we can argue about that all day, but I’m just saying there are lots of people who run businesses that have staffing contingencies that do not involve hiring a whole subcontractor to fulfill that.


MR. JACKSON:  But can I interrupt?  Because if Art has a prison and he doesn’t have five people or two people lined up with a badge to do it, that’s the point he’s…


MR. ART STEVENSON:  And what—


MR. GRUELICK: Well, then maybe Art should get some…


MR. ART STEVENSON:  …and no.  And what I’m saying is that my teaming partner has the ability to do it better and I wish I could have that ability.  But knowing what I know because I’ve been in it so long, including employees, Eric, that you just can’t pull a person out of their--out of your hat in five minutes.  And when you have a state prison and you’re supposed to be feeding those machines and they don’t like any excuses--


MR. JACKSON:  Nope.


MR. ART STEVENSON:  --that hey, it’s going to take me three or four or five, or maybe even a week to find an individual to service that machine because what if my contingency says, “Sorry, Art, you had that contingency last week and I said I’d agree to it, but I can’t do it now.”  Then you’ve got to--I don’t care--  The best contingency plan, Eric, can always get screwed up.  But what I’m saying is that with Canteen, they don’t have one option, they have ten, because they can call up Portland and say, “Hey, we got to service those machines.  You’re not doing anything--you’re not doing right now, so you get your butt down here and service this--these machines, because they’ve got to be filled so everybody’s happy, so the client’s happy.”  And I don’t have that ability because any best contingency plan I have can be shot all to hell if that individual says, “Oops, sorry, my mom’s sick.  I can’t do it right now.”  Or “Oops, Art, I’m sorry, I’ve got another job now and I can’t do your job.”  So any contingency plan, Eric, could get thrown out the window at any given time.


MR. SMITH:  I think you’ve made your point.


MR. ART STEVENSON:  Yeah.  Okay.  Thank you.


MR. SMITH:  So I think--so the last point was the ability to efficiently service vending facilities that are great distances apart.


MR. MORRIS:  The subcontractor’s ability to do that.


MR. SMITH:  Mm hm.


MR. ART STEVENSON:  Mm hm.

MR. SMITH:  Again, obviously, Canteen probably would be able to.  Small mom and pop might not be able to.  If you’re going to subcontract all your locations.


MR. MORRIS:  So why would that need to be a category in the sense that if you’re going to propose that this person, this subcontractor, is going to do the work, why would you tee up somebody that could not do the work?  Why would that be something I have to consider?


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  Go ahead, Derrick.


MR. DERRICK STEVENSON:  Yeah.  The problem is, is it’s whether or not it’s feasible for a manager to try and…


MR. SMITH:  We’re not talking about the manager.  We’re talking about--


MR. DERRICK STEVENSON:  Well…


MR. SMITH:  --the subcontractor.


MR. DERRICK STEVENSON:  We’re talking about what the subcontractor can do better than what the manager can do.  And the--


MR. SMITH:  No.


MR. DERRICK STEVENSON:  --subcontractor can service--a subcontractor that I hire that’s in that area can do better quality service than I can because I’m in Grants Pass.  I can’t--you know, if I have an employee that works three hours a day and I get a call saying, “Hey, you need--there’s something wrong with your machine,” you know, I’m going to have a hard time finding someone to take me up there and--  And the cost, actually, to take me up there to fix a coin mech that’s jammed, or you know, a dollar bill that’s stopped work--dollar bill validator that stopped working because it’s jammed.  You know, that--you’re talking, you know, it’s going to cost me, you know, upwards of $80 just to have an employee or pick me up and take me up there so I can fix a coin jam when, in actuality, if it was subcontracted by a person who’s already in that area, and their ability is much greater than mine to get somebody there.  That’s where the distance comes in.


MR. SMITH:  Eric, you got…


MR. JACKSON:  It’s more efficient.


MR. SMITH:  Is that something that you’ve got real heartburn over or…


MR. MORRIS:  I don’t think--I have heartburn over none of this, so--but it needs to make sense.  And so I--I’m being a little bit of a smart aleck.  I don’t--  Derrick, I appreciate your comments.  I understand what you’re saying, but if you’re going to tee up a subcontractor, you--it’s not the--we went through this.  It’s not supposed to be the comparison between the two. Or it is, but I think it’s--yeah, it’s--I just don’t think it’s…


MR. JACKSON:  The way I see it…


MR. DERRICK STEVENSON:  How can it not be a comparison?


MR. JACKSON:  Can I say real fast…


MR. DERRICK STEVENSON:  That’s the whole deal.


MR. MORRIS:  Yeah.  But why would you ask me to approve a subcontractor that doesn’t do what you want him to do for distance?


MR. SMITH:  That sort of goes back to the point Cary made earlier.


MR. DERRICK STEVENSON:  No, it’s whether or not I’m going to be able to negotiate the distance.  I--you know, I’m…


MR. SMITH:  We’re talking about a subcontract, Derrick.  We’re talking about whether--you’ve already done all that.  You’re going to ask for approval of the subcontract now.


MR. ART STEVENSON:  Okay.  Well…


MR. SMITH:  They’re not comparing whether or not you could do it or not do it.  They’re just evaluating whether or not you and your subcontractor can do this.  That’s what they’re analyzing.


MR. ART STEVENSON:  And the distance should be--  And I’ll give Derrick…


MR. SMITH:  He’s--but he’s decided that.  He’s made that decision before he even gets to this point.


MR. ART STEVENSON:  Who has?


MR. SMITH:  Derrick.  That his subcontractor can provide at a great dis--you know, he wouldn’t be subcontracting with somebody that couldn’t do it.


MR. JACKSON:  Yeah.


MR. SMITH:  So Derrick’s already made the decision that they can do over a distance.  You follow me?


MR. ART STEVENSON:  Well, yeah, I follow you, Terry.  But I also said, as I did the other day, that because we’re talking about a situation where the agency can say, “Hey, I don’t care about that one way or the other and I’m not going to consider it.”  And that’s what we’re talking about is that, hey, Derrick’s subcontractor is in Eugene, and therefore, that subcontractor should be okay--subcontracting should be okayed because they can do the job.  And it has to be considered because they are there, because Derrick has specific locations that are more than--  How far is Eugene from Grants Pass?  200 miles?  Hundred--200 miles?


MR. MORRIS:  I don’t think it’s 200 miles.


MR. ART STEVENSON:  150 or whatever.  So obviously…


MR. MORRIS:  Terry, could you read that one more time?


MR. SMITH:  Yeah.


MR. ART STEVENSON:  Is that okay?


MR. MORRIS:  Can you read it one more time for me?


MR. SMITH:  Let’s see.  Oh.  “Ability to effectively service vending facilities that are great distances apart.”

MR. MORRIS:  Yeah.  I think I’m okay with that.  I think the only piece that I would change in that is vending facilities.  Would sites be more appropriate if you’re talking about…


MR. JACKSON:  Or route, maybe even?


MR. MORRIS:  Would sites make more sense?


MR. JACKSON:  Yeah.


MR. ART STEVENSON:  Or specific sites.  Sites or specific sites.


MR. JACKSON:  Oh, yeah, plural.  Sites, yeah.


MR. ART STEVENSON:  Yeah.


MR. SMITH:  Okay.  So what we will do, then--  Is everybody--any objection to…


MR. HAUTH:  Yeah.  I tried to earlier get in--  I mean, again, it goes back to the agency’s discretion.  They can approve it or not.  But why wouldn’t--if geographical concerns are an item, why wouldn’t here in Oregon or here in Portland, traffic and parking and all those things that I may have to--you know, or my subcontractor may have to face, I think that’s as valid as traveling, you know.  I mean, it takes me an hour and a half to get through traffic, or my subcontractor.  So I’m just wondering, again, the agency can deny it or approve it, but I think it should be some kind of criteria, so…


MR. ART STEVENSON:  Chair Hauth?


MR. HAUTH:  Yes?


MR. ART STEVENSON:  And okay, when you’re in Portland, your subcontractor and you have the same problem.  Traffic and all those kind of things, given circumstances for the specific geographical area.  And distance is definitely a criteria.  But no matter what, it’s a moot fact that you, if you’re servicing the machines, or your subcontractor is serving the machines, you’re both going to have the same problem because that specific location is--you’re going to--


MR. HAUTH:  Well, they have more…


MR. ART STEVENSON:  --run into those issues.


MR. HAUTH:  I mean, they have more trucks, they have more route people.  They have, you know, so…


MR. ART STEVENSON:  Well, and I--again, I understand that.  But I mean, the traffic thing, no matter what, because believe me, I go to Portland all the time and hate every minute of it when the traffic’s bad.


MR. HAUTH:  You go to Portland once a week.


MR. ART STEVENSON:  Right.  It’s…


MR. HAUTH:  That’s not all the time.


MR. ART STEVENSON:  It--yeah.


MR. GRUELICK:  If we change the wording to travel time…


MR. HAUTH:  Yeah, I think so.  I mean, why not?  You know…


MR. GRUELICK:  Solve the problem that way.  It sort of encompasses both issues.


MR. ART STEVENSON:  Travel time.


MR. DERRICK STEVENSON:  Distance and travel time.


MR. HAUTH:  Yeah, distance slash travel time.  I mean, again, it goes back to the Agency’s approval or disapproval, but--


MR. SMITH:  Yeah.


MR. HAUTH:  --I still think--I don’t see it would hurt.


MR. SMITH:  Eric?


MR. MORRIS:  Yeah.


MR. SMITH:  Yeah, what?  You’re just acknowledging I called your name?


MR. MORRIS:  Yeah.


MR. SMITH:  What do you think of distance slash travel time or distance…


MR. MORRIS:  I concur that Portland traffic sucks.


MR. SMITH:  We have concurrence that Portland traffic …


MR. ART STEVENSON:  Another concurrence.


MR. MORRIS:  I mean, that’s fine.


MR. DERRICK STEVENSON:  Another point made.


MR. MORRIS:  Yeah.  So you know, I guess I didn’t hear kind of what the consensus was on that besides the Portland traffic.


MR. SMITH:  They want to say where we just had--ability to efficiently serve vending sites at great--that are great distances or travel time apart.


MR. GRUELICK:  If I might, you know, if Canteen has one service truck in Gresham and one in Beaverton, you know, it cuts down the travel time and there’s a much more efficient operation.


MR. MORRIS:  Thanks, Luther.  That’s helpful.

MR. SMITH:  So what?


MR. MORRIS:  I just was acknowledging what Luther said.


MR. SMITH:  Oh.


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  And I don’t know the Portland thing, but maybe because Canteen services a lot of locations in the Portland metro area that they may have trucks and a warehouse on each side of town where there’s no way in heck that Randy would, and so that would deal with the efficiency and the effectiveness of--and feasibility of doing that.  So I understand that.  Does that--and we’re talking about the Portland metro area and that has--we’re talking about all the situations with Derrick and Eugene and Portland and so…


MR. HAUTH:  It still comes back to the agency’s discretion, but--


MR. ART STEVENSON:  Yeah.


MR. HAUTH:  --I don’t think it hurts to have it.

MR. ART STEVENSON:  And so I couldn’t see any problem with putting that in there because it should be considered.  Because the bottom line is, you know, our customers, no matter what.


MR. MORRIS:  I think if you want to add that on there, that’s fine.  I think that the thing we need to flesh out today when we’re talking about this big, long, extensive, detailed list is what is your guys’ expectation for how it’s considered?  How is discretion applied?  How--if you were doing it, how would you expect to make the decision?


MR. SMITH:  Okay.  So we’ve--at least on…


MR. MORRIS:  All of that for what?


MR. ART STEVENSON:  No, I…


MR. SMITH:  On the criteria that we talked about, do we have consensus with the understanding that the one about manpower is--I mean, we struck the one about repair and maintenance--I mean about spare parts.  The one about storage, we’re going to move down to another section, so we need to deal with that next.  The wording on the manpower.  So is it a consensus that we, pending me putting this in writing and sending it to everybody, agree in concept to what we talked about and can move on to storage?


MR. HAUTH:  At this point, I don’t have any objections.


MR. ART STEVENSON:  Storage?  Storage?


MR. SMITH:  No, and don’t forget--  I shouldn’t have said storage.  I said we’ll move on to storage.  We’ve got to talk about it next.


MR. MORRIS:  Are you asking me, Terry?


MR. SMITH:  I’m asking everybody.


MR. MORRIS:  Okay.


MR. ART STEVENSON:  I think that’s where we’re at.


MR. SMITH:  So are you okay, Eric?


MR. MORRIS:  I’m feeling good.


MR. SMITH:  Okay.  So then we talked about the storage issue, and we decided that needed to be separated from quality.  And just real quickly, Eric, he sort of gave us his impression of what that meant in the statute.  Since I wasn’t here, I don’t know.  Randy, you…


MR. HAUTH:  That must have been from-- Eric, that--was that provided by the agency through the back and forth?  Do you know?


MR. MORRIS:  The storage thing?


MR. HAUTH:  Yeah.


MR. MORRIS:  I’m trying to think if there was back and forth.  I mean, as Randy has said, the process for the legislative side of it was long.


MR. HAUTH:  Because I--yeah, I don’t think--I don’t remember us requesting that, so I know it came from somewhere, and I--


MR. MORRIS:  Yeah.


MR. HAUTH:  --think it must have come from Merrill or the agency’s perspective or what…


MR. MORRIS:  I just know that the storage space thing was--there was a thing--and I’m trying to remember.  I don’t remember the context of how it came up, but it seemed like--  Now I just can’t remember, but I know that was the--like Art teed up.  You know, if your location doesn’t have--you know, if your--  Because Carole, specifically--we talked a ton about Carole.  But other locations maybe here in the Portland metro area that are like smaller than the size of my office would have a tough time having a whole bunch of storage set up for doing self-vending operations, so--  And I think the other piece of that is storage was a criteria--  Terry, isn’t storage a criteria in Tennessee?  I think that’s…


MR. SMITH:  It is for--yeah, for drinks and full service.


MR. MORRIS:  Yeah, because I think that’s--now that I’m sitting here pondering it for a minute.  Because Tennessee, everybody was leaning heavy on Tennessee because it’s…


MR. HAUTH:  Yeah, maybe that’s where it came from.


MR. ART STEVENSON:  Drinks and the full-service thing.  Yeah, I…


MR. MORRIS:  Yeah, so…


MR. ART STEVENSON:  I…


MR. MORRIS:  Because I know that’s--when I read that part of the law, I go, oh, yeah, we’re talking about storage.  Not storage as in like, you know, can Canteen find a warehouse somewhere?  That’s why it was easy for me to talk about that.


MR. GRUELICK:  Well, it doesn’t seem like there’s a contention over that.  Do we need to beat it to death?


MR. MORRIS:  Sure.


MR. SMITH:  For the heck of it.


MR. MORRIS:  Just in the spirit of things.  Well, I think…


MR. SMITH:  It says…


MR. MORRIS:  I think we…


MR. SMITH:  I mean, it says in the law, and you got--I mean, it says you got to consider it.


MR. JACKSON:  Well…


MR. SMITH:  So you can just…if you don’t want to flesh it out, you can just say any storage requirements and be done with it.


MR. MORRIS:  Well, I think the thing we would want to do, since the law speaks specifically to it, would be to separate the two different things we were talking about, quality and--and I’m holding my hands up for those of you who can’t see, because it makes it easier for me--


MR. SMITH:  To separate...


MR. MORRIS:  --to talk, to separate them.  But under the part talking about storage, you would say, the vending facility manager’s access to--what’s a good--I hate to say reasonable or equitable or--  Access to storage.  I think that would probably be as simple as it needed to be.


MR. SMITH:  Why can’t we…


MR. ART STEVENSON:  Access to on-site storage.


MR. SMITH:  Earlier, you said storage at the vending facility is what you said...


MR. MORRIS:  Yeah.  Yeah.  So that would be fine.  Yeah.  That makes sense.


MR. ART STEVENSON:  And that’s all we need.


MR. SMITH:  Okay.


MR. GRUELICK:  We can’t quit here.  Lunch isn’t here yet.


MR. SMITH:  I’m not bringing lunch.  Are they?  Did they change their mind?


MR. GRUELICK:  We can beat this at least until lunchtime, though.


MR. MORRIS:  It isn’t lunchtime yet.


MR. HAUTH:  It’s only 11:29.


MR. SMITH:  Yeah.  Well, we were about to--we’re on your issue.


MR. ART STEVENSON:  What issues?


MR. SMITH:  The--whether or not we’re going to--we put it in the parking lot, come back to--that we’d consider income for the vendor.  That was next up.


MR. ART STEVENSON:  Okay.


MR. SMITH:  So we’ve got to take a quick break.


MR. ART STEVENSON:  No, no, no, no.  I’ll handle--we’ll handle this issue, and then I’ll… The income issue that needs to be addressed is… obviously we’re writing language to allow subcontracting, and it should be.  But the issue of income, how much income is going to be generated for the blind licensed manager on the subcontracting side and doing it individually.  And that should be a criteria that is evaluated.  And the reason I say that, if the blind licensed manager is going to make more money subcontracting, and I’m going to use--and we’ve talked about this a lot, the cafeterias and snack bars and stuff, if they’re going to make more money by doing the subcontracting, that means they’re going to be paying more set-aside.  And it actually should be a no-brainer.


If the facility that is being evaluated, whether it be Derrick’s vending route, Carole Kinney’s situation, income should be a factor because we want to make sure that the manager is making the most money possible.  And when they make more money, they pay more set-aside.  And so this really shouldn’t be a controversy at all.  That’s what we want.  We want managers making more money, the most money they can.  And thus, they’re going to be paying the most set-aside that they could be seeing.  So it’s a no-brainer.  That situation should be evaluated.


MR. SMITH:  So what if the evaluation shows you’re going to make more money doing it yourself?


MR. ART STEVENSON:  Huh?


MR. MORRIS:  Well, show us that data, yeah.


MR. SMITH:  What if the evaluation shows you can make more money doing it yourself?


MR. ART STEVENSON:  I’m saying it should be one of the criterias, Terry.


MR. HAUTH:  They still have the discretion to say yes or no.  Right?


MR. ART STEVENSON:  And under…


MR. SMITH:  You are handing--I mean, I shouldn’t be taking sides, but you’re handing them the biggest club you’ve ever given them if you let them make the decision because they’re going to argue that you can make more money doing it yourself.  So if you get…


MR. ART STEVENSON:  I’m not handing them a club, Terry.  What I am saying is, and I’ve said this all along during this process…


MR. SMITH:  I don’t care.


MR. ART STEVENSON:  No, no, but…


MR. SMITH:  I’m just putting it out there.


MR. ART STEVENSON:  No.  I want it to be on the record because I believe this.


MR. SMITH:  Okay.


MR. ART STEVENSON:  Okay.  Each individual has certain criteria and certain needs and can do certain things really good, and certain things, you know, better.  And quite frankly, as a blind licensed manager, okay, if I decide I can provide all the things that my route does by having a subcontractor, and it suits my needs and it makes… But the salary should be--I mean, the amount of money it brings in should be considered.  See, I do half and half.  And quite frankly, if--in my opinion, if I turned it all over to subcontracting, I might make more money.  I haven’t tested it out or not, but it’s my choice to be out there and doing some of my locations even though I’m making less money at those.  But I do believe that we also need to be ambassadors and stuff.  And I may want to, once this new thing gets initiated, I may want to flip to the scenario that I totally team and do the things that’s mandated in the law and make more money.  But right at this point in time, Terry, I like doing the 50/50 thing.  Am I going to like that in five years when I’m 65 and I’m still working and I want to have things a little bit easier?  That’s a possibility.  But me as an independent business person who has been in this program for 31 years, I want to as that independent business person be able to make those decisions.  But I also want the decision, when it is made, that the amount of money that the blind person be considered.  And all of these things be considered.


MR. GRUELICK:  Art, can I say something?


MR. ART STEVENSON:  Is that…


MR. SMITH:  I’m just asking, what if the evaluation showed that you’d make more money self-operating?


MR. JACKSON:  Could I make an observation?


MR. SMITH:  Then do they turn down your request?


MR. JACKSON:  Well, what if they had to provide documentation that proves that one is more profitable than the other?  What if that was a criteria, is prior sales?


MR. SMITH:  It’s all projection.  I mean, it’s all…


MR. JACKSON:  Yeah.  But I mean, that’s a criteria, and that would be to show the sales record or…


MR. ART STEVENSON:  Well, in a perfect scenario, and I really don’t like this because I think we’re independent businesspeople and the agency should be working with each manager individually on their needs and desires, too.  Steve Jackson has two kids.  He’s still supporting the kids, et cetera, et cetera.  And therefore, you know, he’s working hard, which is the same thing that I did when I was his age.  And so you know, he’s doing everything within his power to make as much money for him and his family to support their family, and I think that’s fantastic.  And that’s what I did when I was his age.  I’m now 61 and the money is important, but do I want to kill myself more by self-servicing now that I’m 61 or do I want to slow down a little bit?  And every independent businessperson in this country has a right to make that decision.  And I, as an independent entrepreneur should, with the support of the agency.  I mean, that’s what this program is all about, independent entrepreneurs.


MR. SMITH:  We’re talking about income.  That’s all we’re talking about.


MR. ART STEVENSON:  Right.


MR. SMITH:  Just income.


MR. ART STEVENSON:  And…


MR. SMITH:  So I want to ask you one last time, it will be the fourth time to try--give you a chance to answer the question.


MR. ART STEVENSON:  Yeah.


MR. SMITH:  If it shows that you would make more self-operating, are you okay with the agency denying your subcontractor request?


MR. ART STEVENSON:  Not if I don’t want to.


MR. SMITH:  Okay.  Then why consider income if you’re not going to--the income shouldn’t be a factor, then.


MR. GRUELICK:  Well, are we not asking a lot, Terry?


MR. ART STEVENSON:  It should--Terry, it should on one end.  Okay.


MR. SMITH:  Okay.


MR. ART STEVENSON:  On the end that…


MR. SMITH:  I’ve said my part about it.  You guys…


MR. ART STEVENSON:  All right.


MR. SMITH:  You guys…


MR. ART STEVENSON:  I don’t care.  Let’s…


MR. SMITH:  Let the--I want the Committee to…


MR. ART STEVENSON:  Yeah.


MR. SMITH:  I want the Committee to hear what they have to say about it.


MR. ART STEVENSON:  I don’t care.


MR. GRUELICK:  Ask if we can add that in there because that is clearly not in the criteria that’s written in the law.


MR. ART STEVENSON:  Yeah.


MR. GRUELICK:  Are we writing law at this point?


MR. JACKSON:  Yeah, we...


MR. GRUELICK:  That’s one point.


MR. HAUTH:  I don’t even know where I’m at right now.


MR. SMITH:  What he’s saying is if we put in…


MR. HAUTH:  No, I mean, I hear what Art’s saying, but to your point…


MR. SMITH:  No, he wanted to hear what Cary had to say.


MR. HAUTH:  Oh, sorry.  Go ahead.


MR. ALLEN:  I don’t really have anything to say on this.


MR. HAUTH:  He’s talking about…


MR. ALLEN:  I don’t know if this section is necessarily the--


MR. SMITH:  Place for it?


MR. ALLEN:  --needs to be addressed there.


MR. GRUELICK:  Well, the second question, is it addressed anyplace else?


MR. ALLEN:  If, you know, there may be other parts of, you know, the law to reference if you want to put this into the criteria. But yeah, I--if you have this income criteria, then, you know, the smart thing to do would be to have some kind of process or evaluation that’s specifically, you know, a spreadsheet that compares--
MR. HAUTH:  Details everything, yeah.

MR. ALLEN:  --two things.  That’s going to be a fairly detailed and probably contentious process.  

MR. ART STEVENSON: I just know…


MR. ALLEN:  I don’t know if the agency has, you know, in their approach to subcontracting, if that might be something that’s important to the agency, I don’t know.  You know, maybe part of moving away from subcontracting is enhancing income because the agency believes that subcontractors aren’t able to provide as much.  So I don’t see it as necessary to this section.  I also don’t think it’s precluded if, you know, you want to enter into a process of considering that, and coming to some kind of agreement or finding positions on both sides, I don’t think that’s outside the purview of what the law would allow.


MR. ART STEVENSON:  And the only reason I’m saying this, guys, is because it’s been a mitigating factor to push this whole dang thing.  And--when in reality, every one of our businesses is different.  The Agency has used the specifics that, “Hey, we’re doing this because these people are going to be making more money across the board,” and that’s not a true statement.  I know it’s not a true statement.  And therefore, it needs to be a part of the conversation, okay, and there has to be parameters about it so that the agency can’t – because they tried to, and we went to the legislature to get the law changed – eliminate subcontracting.  And so my thoughts are, our rules, and Eric said this, have--the more specific and less gray they are, the less problems we’re going to have.  And that was my goal here in talking about income.  And there should be something written in the rules that allows OCB and the blind licensed manager to work together and make--making a decision on what’s best for each individual blind licensed manager, given their circumstances.  My circumstances are completely different right now than Steve Jackson’s because he has a family he has to support and all those kind of things.  And so we have to, in my opinion, consider this.  And the agency needs to work with the individual blind managers.


MR. HAUTH:  Hey,  Terry, where would it be best…?

MR. ART STEVENSON:  Okay.  So I’m…


MR. HAUTH:  Okay.


MR. ART STEVENSON:  Yeah.


MR. HAUTH:  Go do your thing, Art.  We’ll--where do you think it would be better?  I don’t think it’s probably in quality.


MR. JACKSON:  Doesn’t it say somewhere about viable sites already?


MR. GRUELICK:  Hang on a second.  Can I point out…?

MR. SMITH:  Cary’s got the floor.


MR. ALLEN:  Subsection (1) of Section 6 says, “with written approval from the Commission for the Blind, a vending facility manager may enter into an agreement with a subcontractor included in the list of approved subcontractors, described in subsection (4) of this section, or able to manage or operate the vending facility.”  Now, in (2), sub (2), it says, “in determining whether to approve an agreement with a subcontractor, the Commission shall consider quality of service, product storage.”  Now, nowhere does it say things that the Commission may not consider.  So if you and the Commission want to work on a rule or series of rules that encompass other criteria such as income or other things, that seems to me to be perfectly permissible under the law.  These specific things shall be considered.  If you want to write rules expanding on that, you know, that’s open to do.  I don’t think that probably has to happen.  You know, you have this hard deadline in November or…


MR. MORRIS:  Don’t punt.  You don’t want to punt and say, well, we can talk about that later.  We’re here talking.  Do not throw it out there. 

MR. ALLEN:  I’m just saying, I see a lot of stuff…


MR. MORRIS: Saving a lot of time…


MR. ALLEN: …still on the table and November’s pretty close.


MR. MORRIS:  Sure.


MR. ALLEN:  So okay.  But if you don’t want to do it, then I should stop talking about that, but--so all I’m saying is you can expand on this if you want to, if that’s…


MR. HAUTH:  And Cary, your concerns are that the agency, if their position is they don’t want subcontracting, can use that to project that that’s not even an issue because they’re proving that--they’re trying to prove or show that you’ll make more self-servicing.  But they have so much discretion within the other avenues that they could do it anyway.  Right?  I mean, so…


MR. SMITH:  Yeah.  I’m not concerned one way or the other.  I--whatever--if everybody agrees to whatever, then I’m okay.  I have no vested interest in that.  I have no ego here.  So I’ve just got an obligation to let Art know the pitfall that I thought you were creating.  You’re aware of what I thought was a pitfall, if you want to go forward with it, I don’t care.  Go for it.  I just made him aware that there’s a…


MR. HAUTH:  Go ahead, Luther.


MR. GRUELICK:  There is a pitfall here that has not been addressed.  Section 3 says, the Commission, in the vending--in their agreement with the vending facility, may raise percentages if there’s a subcontractor involved.


MR. SMITH:  Set-asides mixed up…


MR. JACKSON:  Could I ask a quick question?  To address the income thing is the feasibility of the route or the site, isn’t that already addressed in establishing the vending route?  Can we just like reference the section, like you were saying, to make it easier?


MR. HAUTH:  I think we move on and maybe--


MR. JACKSON:  Yeah.


MR. HAUTH:  --circle back at this.  We’ve spent too much time on this.


MR. JACKSON:  I agree.


MR. SMITH:  Okay.  So--and since he brought it up, I think the Committee’s entitled to state its position.


MR. HAUTH:  That’s fine.


MR. SMITH:  No, no.  The next issue that Art brought up.  You guys, at one time or another--and I told Art we would put it in a parking lot and bring it back up, the grandfather clause.  You guys want to be grandfathered in so that you guys who are doing it now will be allowed to continue to do it beyond 2020 without any restrictions.  Is that what you…


MR. HAUTH:  That’s what Art--that’s what--that’s my understanding of what Art is proposing.


MR. SMITH:  So…


MR. HAUTH:  I know in the state statute, it brings us to 2020, and so--


MR. SMITH:  Yeah.


MR. HAUTH:  --I think--yes.


MR. SMITH:  So where’s the Committee on that issue?  And keep in mind…


MR. HAUTH:  Well, we should probably see where the agency is.


MR. SMITH:  Well, I could--okay.  I mean, I don’t think the agency needs to respond if you guys aren’t…


MR. HAUTH:  So Committee--well, Art’s not right here.


MR. SMITH:  He already spoke.  He gave me his proxy.  He’s for it.


MR. HAUTH:  Hey, Jerry, Derrick, where are you guys at on that?  And Steve, where are you at on that?  

MR. JACKSON: I guess I’m for it.


MR. HAUTH:  Jerry, are you on the line?  Derrick?


MR. GORDON:  Steve Gordon.  I’m wanting to move forward.  And I’m okay with that.


MR. HAUTH:  Okay.  Derrick?


MR. DERRICK STEVENSON:  Okay.  Well, I mean, we bounced around in conversation, so I’m kind of at a loss.  Am I agree with--in agreement with what?


MR. HAUTH:  The grandfathering.  Art’s proposing to grandfather the status quo of the current vendors who are subcontracting and, you know, perpetu--I perpetuity or perpetually forward so there’s no cliff or no deadline on 2020.


MR. DERRICK STEVENSON:  So if I get awarded Medford and put it on full service…


MR. SMITH:  We’re not talking about Medford.  We’re talking…


MR. DERRICK STEVENSON:  Yeah, but I…


MR. SMITH:  That’s a totally different issue.


MR. HAUTH:  Like what you have going on right now, Art’s saying you should be able to continue that as long as you want,


MR. DERRICK STEVENSON:  Well, I don’t know.  I guess I would have to say no, because I think, you know, anything that’s happening as of--or you know, 2020, would be grandfathered in and not changed.


MR. SMITH:  That’s what…


MR. DERRICK STEVENSON:  That would be my preference.


MR. HAUTH:  That’s what he was saying.


MR. SMITH:  I think--you said no.  I think you meant yes.


MR. DERRICK STEVENSON:  Okay.  So…


MR. HAUTH:  Derrick, he’s saying no changes would occur.


MR. SMITH:  You can continue to subcontract until you’re 80 years old?  

MR. JACKSON: Do you agree?


MR. DERRICK STEVENSON:  Okay.  As long as it’s established before 2020.


MR. JACKSON:  Yeah.  Yeah.


MR. SMITH:  Correct. Well, no, no, no, no, no.  No, we’re not saying that.  We’re saying the effect… that when this law goes into effect, if you’re operating, it doesn’t say anything about anything that’s added on to you.  You’re going down a different road.  We’re talking about your current facility.


MR. DERRICK STEVENSON:  Okay.  I’ll just say yes to...


MR. SMITH:  So there’s a consensus on the Committee’s side that they would like to see this, Eric.


MR. HAUTH:  Hey, Jerry Bird, I didn’t hear from you.  Are you still on the line?


MR. SMITH:  He didn’t comment.


MR. JACKSON:  There’s four of us already.


MR. HAUTH:  Well, I know, but I just wanted…


MR. SMITH:  I think we have consensus.  So let’s see what the agency has to say about this.  I’m sure they’re going to jump up and say, “Yes, sir!”

MR. MORRIS:  You know, it’s a fascinating discussion to listen to because the state statute says what the grandfathering will be.  It says it’s grandfathered through January 1st of 2020.  So that’s my perspective.


MR. SMITH:  Yeah.


MR. HAUTH:  And then the managerial duties and responsibilities come into--I mean, the way I read it, it--after 2020, it doesn’t say no more subcontracting.  The way I read it is after 2020, then you fall under the managerial duties and responsibilities.


MR. JACKSON:  And we have to get your approval for the subcontractor before…


MR. MORRIS:  I read it close to more what--Steve’s saying about the subcontracting piece, but my understanding, and I’ll double check it real quick, is that the managerial responsibilities kick in January of ’18.


MR. SMITH:  Yes.


MR. HAUTH:  For new managers.


MR. MORRIS:  For everybody.


MR. HAUTH:  Just for new--for everybody?


MR. SMITH:  No.  The way I understand it, it’s for--it kicks in, but if they don’t want to participate…


MR. MORRIS:  Well, that’s the--


MR. SMITH:  They have to pay…


MR. MORRIS:  --four percent.


MR. SMITH:  There’s a--


MR. MORRIS:  Yeah.


MR. SMITH:  -- four percent increase in their set-aside if they don’t participate in the full--if they’re not meeting the definition of full employment or whatever.  That’s the way I read it.


MR. MORRIS:  I believe that’s correct.  I’d have to go back and match up my dates.


MR. SMITH:  But that’s a--we’re going to get into set-aside next, so…


MR. MORRIS:  But the idea that everybody would be grandfathered in for perpetuity is not--I don’t think that’s within our authority for rulemaking because the statute says the exact opposite, so…


MR. ALLEN:  Does anybody have a section for that?


MR. JACKSON:  Yeah.  Where does it say the opposite, Eric?


MR. ALLEN:  I know it’s in here somewhere.  I’m just not finding it.


MR. MORRIS:  It looks like Section 19 and 20, if I remember...


MR. JACKSON:  It says the opposite, that you cannot be grandfathered in?


MR. SMITH:  It says--no, it says that after 2020…


MR. JACKSON:  Oh, yeah.  So it’s saying prior to 2020,--


MR. SMITH:  Yeah.


MR. JACKSON:  --those guys will be grandfathered in.


MR. MORRIS:  Grandfathered in 2020.


MR. JACKSON:  That’s pretty much what we’re saying, though.  Isn’t it?


MR. MORRIS:  No.  That’s basically the opposite.  It’s, “Hey, grandfathering’s permanent.”  That’s what Art was saying.


MR. JACKSON:  He’s saying it permanently.


MR. MORRIS:  Yeah.


MR. JACKSON:  Not--okay.  Okay.  Well, yeah, like you said, I think the legislation says after 2020, all the managers will…


MR. ALLEN:  Will be subject to Sections 5 and 6.


MR. MORRIS:  Yeah.  

MR. ALLEN:  That’s what it says.  

MR. MORRIS:  And it is confusing.  I’ve spent a lot of time trying to make sure I’m--and I hope that when they draft this stuff, it’s not--I know it’s not intentional, but it is tough to go through and timeline it around.


MR. JACKSON:  There’s too many bullets.


MR. MORRIS:  Yeah.  It’s not easy, so…


MR. HAUTH:  You know, for what it’s worth, I know Keny-Guyer had stated that initially, they were looking at continuing the grandfathering forward.  And so I think she probably got--I didn’t--I don’t know, I’m just guessing.  She probably got some pushback from the agency side.  But I think it’s something--you know, I don’t know, Cary, what your thoughts, if that can be created in rule or if that conflicts with the state statute.  But it’s maybe something we can go back and revisit her on because she has made commitment to be able to work on some other issues.  Because as you know, as much as we worked on this, there were some--still some kind of loose ends that she’d made a commitment to work forward.  So maybe we could go revisit that if we can’t build it within the rule.  So I don’t know…


MR. ALLEN:  Yeah.  I mean, the language of the law, and Section 5 is the full-time employment statement.  And 6 is--involves, you know, this written approval of the Commission for subcontracting agreements and all these requirements we’re trying to put in right now.  So the law says after that date, everyone is subject to it.


MR. HAUTH:  After the date of…


MR. ALLEN:  The existing agreements after that January 20--down to Section 19.


MR. JACKSON:  Yeah, it’s 2020, right?  Yeah.


MR. ALLEN:  December 31st, 2019.  Beginning 2020.  So I mean, I think, you know, you could do something like if the Agency wanted to say we’re going to presume that your existing subcontractors meet all these arrangements and not have to revisit that, that’s something I think the agency could agree to.  But the Section 5, you know, all those other requirements, I think that’s pretty--that’s not ambiguous at all.  So the contact requirements, inspections, work logs…


MR. HAUTH:  And that’s 2018.  Right?  Or is that--


MR. ALLEN:  No.


MR. HAUTH:  --2000…


MR. ALLEN:  So for existing subcontracts where it says in Section 19--


MR. HAUTH:  Right.


MR. ALLEN:  I don’t want to make up language.  “Vending facility manager who is party to an agreement for the operational vending facility is in effect on or before the effective date of this 2017 Act--


MR. HAUTH:  Right.


MR. ALLEN:  --may continue until--to not comply--you know, are not--


MR. HAUTH:  Right.


MR. ALLEN:  --subject to Sections 5 and 6--


MR. HAUTH:  Right.


MR. ALLEN:  --until the first day of 2020.”

MR. HAUTH:  Yeah, that’s what I thought.  Yeah.


MR. SMITH:  Okay.  Read that next sentence.  What does that next sentence mean to you?


MR. ALLEN:  Which?  So that has Section 19.  Oh, and then Section 19, if this Act is repealed on December 31st, 2019.  So that’s just…


MR. SMITH:  So what does--I got distracted there--the first sentence of that mean in Section 19?


MR. ALLEN:  Oh, and I see what you’re saying.  Section 21.  “The requirements of sections 5 and 6 apply to agreements entered into on or after January 1st, 2018.”

MR. HAUTH:  So that would be for new people.


MR. SMITH:  I’m talking about Section 19.  “The Commission for the Blind shall provide in any agreement with a vending facility manager that the Commission shall increase the percentage of net proceeds collected under Section 3 of this Act by four percent if a vending facility manager licensed under so and so does not operate in compliance with the requirements of the vending facility manager’s statement described in Section 5.”

MR. ALLEN:  Yeah.


MR. SMITH:  So…


MR. ALLEN:  So it’s a penalty.


MR. SMITH:  It’s a penalty starting January 1 of ’18?


MR. ALLEN:  Yeah, for--‘til…


MR. SMITH:  So if Randy says, I don’t want to…


MR. ALLEN:  Agreements that are in effect before that are not affected until the first day of 2020.


MR. SMITH:  Okay.  But what about the increasing four percent?


MR. ALLEN:  So…


MR. SMITH:  That would have to…


MR. ALLEN:  Everyone that doesn’t have an agreement that’s in force by the end of this year is immediately subject to that if they’re not in compliance with Section 5.  And then everybody that has an agreement in force before that time is not subject to that penalty until the grandfathering--


MR. HAUTH:  2020.


MR. ALLEN:  --exception hits on 2020.


MR. HAUTH:  That was my understanding as well.


MR. JACKSON:  That makes sense to me because it makes it easier on the people that are doing business currently.


MR. SMITH:  I don’t know.  That’s a--I think that the attorneys-- That may be a question we have to ask Gretchen because it’s confusing.  Because it says they’re exempt from the requirement to do this statement of work, and then it says if they don’t abide by the statement of work, they’re penalized.  And I don’t…


MR. GRUELICK:  And Section 20 says…


MR. SMITH:  And then why would it be there if it’s going to be repealed?


MR. ALLEN:  But if you’re not subject to Sections 5 and 6 until 2020, it’s impossible to not be in compliance with them because--or in compliance with them, just not--this would not apply because the Section 2 directly below it specifically exempts facility managers with agreements in effect.


MR. SMITH:  That’s a tough one.  Why repeal it, then, if it doesn’t affect them?


MR. ALLEN:  Well, everyone else in the program is subject to it.  But a vending facility manager who is party to an agreement for the operation of a vending facility that is in effect on or before the effective date of this 2017 Act is not subject to sections 5 and 6 of this 2017 Act and may continue to operate pursuant to the agreement until December 31, 2019.  And then I don’t know why Section 20 is--


MR. SMITH:  See? It is confusing.


MR. ALLEN:  --necessary.  Oh, but I see.  You’re saying it’s contradictory that--


MR. SMITH:  Yes.


MR. ALLEN:  --they provide this penalty, and the penalty goes away on--


MR. SMITH:  Right.


MR. ALLEN:  --December 31, 2019.  That whole requirement to…


MR. SMITH:  Because on--starting...


MR. ALLEN:  comply or be…


MR. SMITH:  If you’re out of compliance with the statement of work full-time, I mean, they could probably terminate your license after 2020.  I mean, it’s not optional.  You can’t just say, well, I don’t care, I’m going to pay an additional four percent, you know.


MR. JACKSON:  You get fined and you get kicked out then.


MR. SMITH:  I think, yeah, that’s the deal.  I mean, I don’t know that that’s going to happen, but still…


MR. ALLEN:  So…


MR. SMITH:  We can deal with that.  It’s time for lunch.  Let’s go to lunch.  And the reason I brought up the grandfather thing was it’s been brought up several times.  And I didn’t want the Committee to feel that they didn’t have a chance to view it and view--I mean, Eric’s opinions on that, and get the agency…


MR. HAUTH:  So Art, you weren’t here, but we brought up the grandfathering that you were suggesting and we got, you know, consensus of the Committee.  And I don’t know--I think Eric and some said they don’t believe that the law would allow for that grandfathering to occur because the state statute identifies otherwise.  So we’ve had--been having a little bit of discussion around that.


MR. SMITH:  So we’re breaking for lunch now.


MR. HAUTH:  And then people said lunch and we can talk about it when we come…


MR. SMITH:  Be back at 1 o’clock.  What time does the person for the Department of Health come in?


MR. MORRIS:  One o’clock.  That’s when we got…


MR. SMITH:  One o’clock.  So we need to be back on time, ready to go.


MR. ALLEN:  I won’t be here.  And I probably won’t be back.  I’ll be available by phone.  But I’d just like to thank everybody from the Commission for allowing me to be here and kind of speak up when I did.  I know it’s kind of an asymmetrical situation because you know, state counsel isn’t here.  I kind of wish they were, but I understand, you know, staffing and budget and all that can impact that.  So you know, obviously, I have a perspective, but I’ve tried to be as neutral as possible under the circumstances.  And I hope I haven’t overstepped too far in--you know, getting out of my lane there.  And I appreciate the tolerance and ability to be here and weigh in.  So thank you.


MR. HAUTH:  Yeah.  Thank you, Cary.  I think you’ve been a great resource.  

MR. MORRIS: All right.  Back at 1:00.

(off the record)


MR. HAUTH:  To talk about healthy vending and the incentivizing of--you know, within the state statute.  So I don’t know…


MR. ART STEVENSON:  Chair Hauth?


MR. HAUTH:  Theresa--  Yeah, yes.


MR. ART STEVENSON:  On the telephone, just so we know, we have Steve, Randy, and Art in the room.  Are any of the Elected Committee--I heard there was only four.  Is any member of the Elected Committee on there?


MR. SMITH:  Derrick?


MR. JACKSON:  Steve Gordon?


MR. ART STEVENSON:  Steve Gordon?


MR. JACKSON:  Jerry Bird?


MR. ART STEVENSON:  Mr. Bird?


MR. BIRD:  Jerry Bird.  I just have [inaudible] just a moment.

MR. ART STEVENSON:  Okay.  There are four.


MR. HAUTH:  All right.  So Theresa, I don’t know--


MR. DERRICK STEVENSON:  I’m here.


MR. HAUTH:  --how you want to go about this, but--


MS. CROSS:  Mm hm.


MR. HAUTH:  --you know, the floor is yours, so…


MR. GRUELICK:  Why don’t we introduce ourselves so she knows who we are?


MS. CROSS:  That would be great.


MR. HAUTH:  Sure.  You bet.


MR. SMITH:  Hi, I’m Terry Smith.  I’m sort of facilitating this session.  I appreciate you being here.


MR. MORRIS:  Terry is facilitating.  He’s not sort of facilitating.  He’s doing it.


MR. PILEGGI:  Tom Pileggi.  I’m with the Business Enterprise Program.


MR. RIESMEYER:  Mark Riesmeyer.  Also with the Business Enterprise Program.


MS. CROSS:  Oh, what was your name again?


MR. RIESMEYER:  Mark Riesmeyer.


MS. CROSS:  Mark.  Okay.


MS. EWING:  Kathy Ewing, Business Enterprise Program.


MR. MORRIS:  And I’m still Eric Morris, the Business Enterprise Director.


MR. JACKSON:  It’s you, Art.


MR. ART STEVENSON:  Oh, Art Stevenson, Vice Chair of the Elected Committee.


MR. JACKSON:  My name is Steve Jackson.  I’m on the Elected Committee as well.


MR. HAUTH:  My name is Randy Hauth.  I’m the Chair of the Elected Committee.  I actually introduced the legislation back in October and had it sent through legislative counsel and worked closely with Alissa and Representative Hack through this process, along with many of the other Elected Committee members.


MR. GRUELICK:  And I’m Luther Gruelick.  I’m a member of ACB and a member of the public at large.


MR. MORRIS: And what’s ACB? She’ll want to know.


MR. HAUTH:  And who’s on the phone?


MS. MIRANDA:  Lewanda Miranda, Eastern Oregon.


MR. BIRD:  Jerry Bird, Salem and also BECC rep.


MR. HAUTH:  Who else?


MR. DERRICK STEVENSON:  Derrick Stevenson.


MR. HAUTH:  All right.  Who else?  Anyone else?  We heard from Derrick, Jerry, and Lewanda.  Okay.  Well…


MR. ART STEVENSON:  So Chair Hauth?


MR. HAUTH:  Yes.


MR. ART STEVENSON:  I was just--you said that--  What was your name?  Theresa?


MS. CROSS:  It’s Theresa, yes.


MR. ART STEVENSON:  Theresa.  You kind of turned it over to Theresa, and I was kind of wondering--I mean, we obviously are writing rules for the bill, and so I was wondering why we weren’t kind of going through what we need to do.  And then I realized we’re supposed to work with the Health Authority in writing the rules.  But…


MR. MORRIS:  Art, would it be helpful if I read this piece that applies to this part of the discussion--


MR. ART STEVENSON:  Well…


MR. MORRIS:  --and the statute?


MR. ART STEVENSON:  Well, and the only reason I’m saying anything,--


MR. MORRIS:  Yeah.  That makes sense.  Yeah.


MR. ART STEVENSON:  --is because Randy said, “Theresa, I’m turning it over to you.”


MR. MORRIS:  Sure.


MR. ART STEVENSON:  And specifically,--


MR. MORRIS:  I understand.


MR. ART STEVENSON:  --we’re here to do that.  And so I was wondering where we were going with that.


MR. MORRIS:  Well, the process is kind of an open process in the sense of we didn’t delineate exactly how the discussion was--


MR. ART STEVENSON:  Mm hm.


MR. MORRIS:  --going to go.  Obviously, Theresa’s--you know, she’s here today to help us through this.  And I figured if I read this piece of the statute, because we’ve been talking lots of pieces of the statute,--


MR. ART STEVENSON:  Mm hm.

MR. MORRIS:  --that it might help tee up the conversation.


MR. ART STEVENSON:  That’s what I was thinking.


MR. MORRIS:  So if you’d like…


MR. ART STEVENSON:  Yes, please.


MR. MORRIS:  If you’re good with that?


MR. ART STEVENSON:  That’s great.


MR. MORRIS:  Because I love to read things out loud.


MR. ART STEVENSON:  I know you do.


MR. MORRIS:  It’s my favorite thing to do.  And Theresa, for your benefit, that would be sarcasm on my part because it’s not my favorite thing to do.  So…


MR. GRUELICK:  Would you like me to read it, Eric?


MR. MORRIS:  No, Luther, I got it.  I got all teed up.  I’m ready for it.  So…


MR. GRUELICK:  Okay.


MR. MORRIS:  This is under Section 12 of the new House Bill under the definitions section.  And it says--this is category number 2 on there.  It says, “’Healthy vending item’ and ‘local vending item’ have the meanings given those terms by rules adopted by the Commission for the Blind in consultation with the Public Health Director and Business Enterprise Consumer Committee.”

And Theresa, we--I had some contact with Theresa before with some interactions with the Health Department.  I had sent her a message and I said, “Who is the Public Health Director?  You Googled that, and I don’t think it really told me.  So she was nice enough to reach out to--  Is Lillian…


MS. CROSS:  Lillian Shirley is the director.


MR. MORRIS:  Yes.  And trying to facilitate that, it sounds like she--Ms. Shirley is on vacation.  So Theresa is her designee for this process.  And she helped flatten the curve on that because when I started looking at it, I’m like oh, that’s going to be a long figuring--trying to figure out who we actually need to consult with in the process, so…


MR. JACKSON:  Good job, Eric.


MR. ART STEVENSON:  Well, and Randy, you don’t mind if I…


MR. HAUTH:  Not at all.


MR. ART STEVENSON:  I didn’t think you would.  Okay.  And so I would like to kind of give a few of my thoughts, and then--on my perspective as a member of the Elected Committee and where I think we might go, should go, depending on your thoughts, of course.  But obviously--and Theresa, I don’t know if you know a lot about the vending program.  Do you?  Or is this kind of new to you, so…


MS. CROSS:  I do know some.


MR. ART STEVENSON:  Okay.


MS. CROSS:  I have met with and talked to Carole, who runs the PSOB Café 800.


MR. ART STEVENSON:  Mm hm.


MS. CROSS:  And I come from Washington state, where I’m familiar with the vending programs up there and how they did their healthy vending.


MR. ART STEVENSON:  Mm hm.


MS. CROSS:  But I’m familiar with the structure of the Commission for the Blind and placing vendors who are visually impaired into vending facilities--or vending operations in state buildings.  And I’m very familiar with what this law does.  I tracked it, I followed it.  I listened to several of you speak during the testimony.  So that’s my knowledge of it.


MR. ART STEVENSON:  Mm hm.


MS. CROSS:  I would be happy to know more from your perspective.


MR. ART STEVENSON:  Well…


MR. SMITH:  If you listened to it, can you explain it to us?


[Laughter.]


MR. ART STEVENSON:  Yeah.  Yeah.  Will you explain it to us?  Okay.  And the reason why I say this, Theresa, is because we are a federal program--


MS. CROSS:  Mm hm.


MR. ART STEVENSON:  --authorized by the Randolph-Sheppard Act.

And across the country, there has been talk and stuff about healthy vending.  And it’s a national issue, and at times, it’s been controversial.  At times, there--you know, there’s been a loving relationship and there--but to make a long story short, I do believe since we are a federal program, and we’re talking about federal locations and state locations, my thought is that our guidelines on healthy vending, as far as products go, is that we probably should use the federal guidelines for healthy snacks and pop.


And Terry, correct me if I’m wrong, there are guidelines federally on what constitutes a healthy vending product versus a not-healthy vending product with the parameters of salt content, fat content, et cetera.  Is there not?


MR. SMITH:  Yes.


MR. ART STEVENSON:  Huh?


MR. TERRY:  Yes.


MR. ART STEVENSON:  Okay.  And so I would like to say, so that we don’t have any controversy or any problems with the process, and I believe--I’ve been involved in the Elected Committee and with the blind licensed managers long enough that we don’t want to set any guidelines on the state facilities and the federal facilities that might cause problems.  And so I would just like to throw out there right now so that you know, Theresa, that I think we would be--when we write these parameters, we would be best served by adopting the federal guidelines of what a healthy vending item is.  And…


MR. JACKSON:  As a basis.


MR. ART STEVENSON:  Right.  And that be our basis.  So given that, what are your thoughts about that?


MS. CROSS:  I think that the federal guidelines are great.  That’s a wonderful place to start.  There’s other pieces that can be looked at, too.  Washington state has a very clear, you know, healthiest, healthier, less healthy category.  So there’s room for all different kinds of foods, but incentives for moving vending towards healthy and healthier.  In Washington, it’s kind of a points system.  And I know here, there’s incentives for vending operators who will pay less into the--I don’t know what they’re calling it, the fund.


MR. MORRIS:  Set-aside.


MR. JACKSON:  Set-aside.


MS. CROSS:  The what?


MR. ART STEVENSON:  Set-aside.


MS. CROSS:  The set aside.  If they have a greater percentage of healthy items and local items that they offer in their operations.


MR. HAUTH:  Hey, Carole, if I can ask you, up in Washington, do you work with Canteen Compass Group at all?  Because I know that they work with the Commission for the Blind on a lot of their vending services.  Is that familiar to you at all?


MS. CROSS:  Are you talking to me?


MR. HAUTH:  Yes.


MS. CROSS:  I’m sorry, I thought you said…


MR. HAUTH:  Or Theresa.  I’m sorry.


MR. ART STEVENSON:  Theresa.


MS. CROSS:  I’m sorry,--


MR. HAUTH:  Yeah.


MS. CROSS:  --Randy.  Could you repeat the question?


MR. HAUTH:  Sure.  Do you work with Canteen Compass Group at all up in Washington?


MS. CROSS:  Mm hm.


MR. HAUTH:  Okay.  And who do you work with up there?  Or what’s your…


MS. CROSS:  Well, I work right now in Oregon, but I--


MR. HAUTH:  Okay.


MS. CROSS:  --live in Washington and that’s where I came from before I took this job, so I’m familiar with Washington--the Department of Health and Washington’s--


MR. HAUTH:  Okay.


MS. CROSS:  --efforts to put some standards in place for all the state buildings up there, which is basically what this law here in Oregon is mirroring.


MR. HAUTH:  Right.  Yeah.  So just so you know, Canteen Compass Group--


MS. CROSS:  Mm hm.

MR. HAUTH:  --is a teaming partner here in Oregon for a lot of the blind vendors, and maybe it was the majority of vending up in Washington as well.


MS. CROSS:  Yes.


MR. HAUTH:  So I wasn’t sure if you knew that.  But just a couple things I’d like to say before you--


MS. CROSS:  Mm hm.

MR. HAUTH:  --before we go forward is even though the law allows for incentives for people to provide healthy vending and choices and we’re trying to define the parameters around there, we want to get something that actually will work.  Right?  We don’t want to create things that aren’t going to be plausible.


MS. CROSS:  You want things that are going to sell.


MR. HAUTH:  Pardon me?


MS. CROSS:  You want things that are going to sell.


MR. HAUTH:  Yeah, sure.  Yeah, you know, and…


MS. CROSS:  Yeah.


MR. HAUTH:  I deal with Multnomah County.  My vending facility is in Multnomah County.  So I have some great relationships with the health and wellness committees through Multnomah County.  And my teaming partner and I have actually rolled out healthy vending programs through Multnomah County and also through Clackamas County.


MS. CROSS:  Mm hm. Mm hm.

MR. HAUTH:  And so again, what we’ve seen, you know, is if we’re here to try and figure out what’s going to work, let’s be real.  Right?  Let’s be realistic and like Art said, let’s use some of those parameters.  I know FitPick through NAMA and Choice Plus.  Some of those programs out there seem, in some places, to be working.


MS. CROSS:  Mm hm.

MR. HAUTH:  Of course, over in eastern Oregon where Lewanda Miranda operates her vending, Multnomah County and those tastes, as you know, are going to be different.


MS. CROSS:  Mm hm.

MR. HAUTH:  So I just wanted to throw that out there to kind of--you know, and maybe you already, you know, get that, but…


MS. CROSS:  I am familiar with the different lines that Compass has.  I’ve looked on the website to see they’ve got Choice, they’ve got enr.G, they’ve got some other lines that have different levels of what they call healthy food.  Just to give you another little piece to think about as this gets rolled out is that the governor of Oregon signed an executive order in January on state agency employee wellness.  And so this gives us a perfect opportunity to put some foods and some offerings in state buildings that are going to support that executive order.  And it’s aimed at addressing the high healthcare costs of state employees.


MR. ART STEVENSON:  Mm hm.

MS. CROSS:  We are overweight.  We don’t move enough.  We eat too much of the wrong food.  And we have a crisis of obesity in our country and diabetes as well.


MR. ART STEVENSON:  Mm hm.

MS. CROSS:  So state agency--state employees are no different than the general population so that our healthcare costs are rising.  And the executive order was a way to say how can we put some systems in place that will support state agencies and you, as vendors.  And this law comes in at a perfect time so that we can make sure that healthier options are available in state buildings.  Not to take away things, but just to make sure that there are choices and options available.


MR. ART STEVENSON:  Chair Hauth?


MR. HAUTH:  Yes.


MR. ART STEVENSON:  Okay.  And I agree with you 100 percent, Theresa.  And one thing that, you know, our new law mandates that we have to establish what is a healthy item--


MS. CROSS:  Mm hm.

MR. ART STEVENSON:  --and so from my perspective, and I hope the Health Authority here in Oregon agrees with it, that we set as a guideline the federal standard of what a healthy item is and what healthy--what qualifies in that area.


MS. CROSS:  Mm hm.

MR. ART STEVENSON:  And that way, okay, it may be a little bit larger than what the state of Oregon wants to see.  However, the purpose of this is so that if a blind licensed manager has 50 percent healthy items in their locations…


MR. MORRIS:  Art, here’s some water.


MR. ART STEVENSON:  Thank you.  Then they qualify for a deduction of set-aside.  And so I can tell you from a manager’s standpoint, we would like to be able to say use those parameters because then--and it depends on the customers and if they buy them or not, but at least there is a better chance for a blind licensed manager to qualify for 50 percent--


MS. CROSS:  Mm hm.

MR. ART STEVENSON:  --if we set the standards to the federal level.  And then obviously, because I’m a businessperson, if I can get that, you know, enough sales and enough items in there that people are going to buy, then I can take advantage of it.  And if I can’t, well, it’s because they’re not buying it.  And it’s not that I don’t encourage promoting it, or I don’t encourage putting those kind of things in my vending machines.  And I have one of my locations in Salem is the Health Department, and I’m required to put--I’m required to put 40 percent in.  And I do that.  However, a lot of times, I’m pulling product out of those machines because the customers aren’t using it.  And I’m constantly changing when new products come out that qualify to the standard, and every once in a while, I’ll get really lucky that you know, a new healthy option is liked by the individuals.  But I just want to set a standard, and I think the whole Elected Committee, and you can speak for yourselves,--


MR. JACKSON:  Can I make an observation?


MR. ART STEVENSON:  --but that’s…


MR. JACKSON:  I’d like to speak when you’re done.


MR., ART STEVENSON:  That’s what I envision us doing as a group, setting the standard at the federal level, and then…


MS. CROSS:  Having that be the floor and then…


MR. ART STEVENSON:  Be the standard and then there’s no reason…


MS. CROSS:  And if the vendors want to do a mix that’s greater than that, great.  If they find that their customers--


MR. ART STEVENSON:  Yeah.


MS. CROSS:  --maybe want this, I think that’s great.  And I know you wanted to say something.  I’m sorry.  I jumped in.


MR. JACKSON:  No, that’s fine.  I just wanted to add on to that because the underlying point I think you’re trying to make, Art, is that you’ll be happy to try your best at selling all the healthy options, but you would like to maybe have some more information on what tasted good.  So you don’t put stuff in there that tastes like bark, or you know, you want to sell things that are popular.  You don’t want to just take a guess because they say you have to sell it.  You still want to make an educated choice on what sells good.


MR. ART STEVENSON:  Well, what I…


MR. JACKSON:  I think that could be in there also is what is healthy and in trend, or what is, you know, healthy and popular, or something like that. Because that would help the vendor feel, you know, confident about selling that.


MS. CROSS:  There could be that definition of what healthy is, and then building by building, there can be--


MR. JACKSON:  Yeah.


MS. CROSS:  --separate from the law, a decision based on who the customer is there,--


MR. JACKSON:  Sure.


MS. CROSS:  --and what the preferences are.  And there’s lots of different items that are going to meet that healthy standard.  So say the bark-tasting granola bar doesn’t sell, but maybe the, you know, the peanut butter--


MR. JACKSON:  Yeah.


MS. CROSS:  --bark is a little bit better in sales.  And something else to think about, too, we learned is that people, state employees, are drinking soda pop, but that doesn’t mean they’re buying it out of a machine.


MR. JACKSON:  Yeah.  It doesn’t exclude them from eating…


MR. ART STEVENSON:  Agree with that 100 percent there.


MR. JACKSON:  They’re going to eat bad food when they want to.


MR. ART STEVENSON:  Yeah.


MR. JACKSON:  So it’s not the vendors’--


MS. CROSS:  But it’s not…


MR. JACKSON:  --responsibility to make people eat healthy.  That’s another point that I think is important to remember is we’re trying to make money to support our families and to help the program grow.  We don’t necessarily want to sell things that aren’t going to sell.  We’re shooting ourselves in the foot.


MR. ART STEVENSON:  So being a representative from the Health Authority, is that something that you could agree to is that setting the standard at, you know, what the federal is because we got a federal--we have federal locations and state locations.


MS. CROSS:  Mm hm.

MR. ART STEVENSON:  And so obviously, we want all the managers, if they can, benefit from this new legislation and their machines.  And so do you have any problems with setting the standard at the federal level as far as grams of fat, sugar content, salt content, et cetera, et cetera?


MS. CROSS:  Unh-unh.


MR. SMITH:  Art, can I say something?


MR. ART STEVENSON:  Go ahead, Terry.


MR. SMITH:  I just want to make sure, you keep saying there’s federal.  There is no federal guidelines for Randolph-Sheppard.  The only federal guidelines are from the Food and Drug or USDA or…


MR. ART STEVENSON:  Right.  Right.


MS. CROSS:  The Centers for Disease Control…


MR. ART STEVENSON:  Right.


MR. SMITH:  And they are guidelines is all they are, so there’s no, you know…


MR. ART STEVENSON:  And that’s what we’re saying.


MR. SMITH:  You don’t have to worry about you’ve got federal facilities and state facilities because those guidelines apply to anybody.  They’re a recommendation of what you should do.


MR. JACKSON:  So let’s make…


MR. ART STEVENSON:  Well, and what we’re trying to do is set what a healthy food is.  And I believe the standard from that--(clears throat) gosh, excuse me.  But I think that would be an acceptable thing.  I was hoping it would be an acceptable thing for all of that because…


MS. CROSS:  Have you looked at them, Art?  Do you know--are you familiar with the fat, sugar, sodium, calorie categories, the standards that you’re referring to?  I’m just wondering because as you say, you mentioned it, but I wonder if people know what they are.  And do you…


MR. ART STEVENSON:  Well, I don’t have it right in front of me.


MS. CROSS:  Right, but…


MR. ART STEVENSON:  But I do know what it qualifies.


MS. CROSS:  Yeah.


MR. ART STEVENSON:  Yes.  And different products.  And we check that, of course, because--and that’s kind of currently what the different buildings--


MS. CROSS:  Yeah.


MR. ART STEVENSON:  --have been going by under the contracts.


MR. HAUTH:  Hey, Theresa, if I may ask, are you familiar with FitPick or Choice Plus?


MS. CROSS:  I looked at the Choice Plus on the website and I’m familiar with FitPick, although I know that FitPick has changed over time.  My work with FitPick was from several years ago and it’s--the standards have changed with FitPick, so no, I don’t know off the top of my head what…


MR. HAUTH:  So in general, how does that--how do those compare with what Art’s talking about with the federal guidelines?  And Terry, you might know a little bit about this, too.  Maybe you could weigh in and kind of guide us, too.


MR. SMITH:  I’m sitting here, trying to be quiet.  If I step out of my facilitator role and…


MR. MORRIS:  I’ll bring you back.


MR. SMITH:  You will?


MR. MORRIS:  Yes, I will.


MR. SMITH:  You’ll bring me back to it?


MR. MORRIS:  Uh-huh.


MR. SMITH:  Okay.  I want to step into my other role.  The guidelines you’re talking about are much more stringent than FitPick.


MS. CROSS:  Mm hm.

MR. SMITH:  And our organization has endorsed FitPick and encourages states to endorse FitPick regardless of whether there’s a law or a guideline.  If you adopt the USDA guidelines to get to qualify for the credit, 50 percent of your items have to be less than 200 calories each.


MR. HAUTH:  That’s tough.


MR. SMITH:  That’s…


MR. HAUTH:  Yeah.


MR. SMITH:  It’s almost impossible.


MR. JACKSON:  Especially since...


MR. SMITH:  And this is another thing to think about.  There are advocacy groups going around right now going after, you know, you had an executive order, but you know, that are trying to get healthy vending put in state buildings and put a minimum.  Well, now you’ve got an incentive.


MR. ART STEVENSON:  Mm hm.

MR. SMITH:  Now, you know, in some states there is a minimum.  If you define healthy vending as the strictest definition, then if there comes along an issue of some kind of executive order or whatever, you’re going to be abiding by that definition and not the lesser definition.  So that’s why we obviously addressed it here because, I mean, I admit, it’s less stringent.  But it’s also more realistic that you’d at least have a shot.


MR. HAUTH:  Yeah.  If you set standards that nobody is going to embrace, then what does it matter?  Right?


MR. ART STEVENSON:  Then you messed up.


MS. CROSS:  And I think everybody wants the same thing.  We want successful vendors who are making a livable wage and are self-sufficient with their earnings.  At the same time, we’re at least making available foods that meet a certain standard so that people who are working all day have access to healthy foods.  And I don’t think those are two mutually exclusive things.  I think there’s a way to do both.  So go ahead, Art.


MR. MORRIS:  If I could make a comment just to either--


MR. ART STEVENSON:  Go for it, Eric.


MR. MORRIS:  --help the discussion or maybe send it off in a little different direction.  As we were working on the legislation--Randy, obviously, you can help me with this, too.  You know, the--my perception of the discounts for set-aside to encourage people for healthy vending wasn’t just for vending machines.  I got the impression it was--they wanted all managers to be able to take advantage of it, both cafeteria operations, snack bars, and vending, so--because it talks about, you know, healthy vending as a definition, healthy vending item and local vending item, so…


MS. CROSS:  That’s our understanding as well.  These are--


MR. MORRIS:  Okay.


MS. CROSS:  --going to be all foods that are purveyed through a vending--a vendor who’s enrolled…


MR. MORRIS:  Through a vending facility, yeah.


MS. CROSS:  A vending facility--


MR. MORRIS:  Because that’s how I…


MS. CROSS:  --who is part of the Business Enterprise Program, who’s…


MR. MORRIS:  Yeah.


MR. JACKSON:  What is--what do people that--what are--what’s the expectation as far as healthy options?


MR. MORRIS:  Well, and that’s the question because I agree with Art and Randy and Terry about FitPick in the sense that it’s a structured program where you can go, here’s a defined set.  And the discounts, the incentives on this are--because I went back and I was thinking maybe 50 percent or more.  But the discounts kick in for exclusive, that means 100 percent, or 75…


MS. CROSS:  Mm hm.

MR. MORRIS:  Yeah, 75 percent--


MS. CROSS:  It…


MR. MORRIS:  --but less than 100 percent.  So the threshold for getting the discounts is high.


MR. JACKSON:  Is there any data that supports the 100 percent healthy vending machine would make any money?


MR. MORRIS:  Well, Steve, the thing we want to avoid--and I’m not facilitating here, but I’m just saying…


MR. JACKSON:  No, you’re the director, though.


MR. MORRIS:  Yeah.  That conversation is not part of what we’re doing today.


MR. JACKSON:  Okay.


MR. MORRIS:  Because I know exactly what you mean, and I agree with--exactly with Theresa because she’s sitting there talking about all the reasons we want healthier people.  I agree with that completely.  As a blind diabetic, I can get on that train and say yeah, diabetes isn’t fun.  But for this discussion, we need to talk about what if your…


MR. JACKSON:  What constitutes a healthy choice.


MR. MORRIS:  Exactly.


MR. JACKSON:  What is the…


MR. MORRIS:  And we can break it down a little bit and say for vending machines, healthy is going to be something within the FitPick standard to a certain percentage in the machine itself.  So 75--


MR. JACKSON:  Yeah.


MR. MORRIS:  --percent or more based on FitPick, then that’s going to qualify.  Now, if you’re over on the cafeteria or snack bar side, this is where I was really praying that Theresa would be able to help out, too, because she’s done some great work with Sal’s operation and with Carole’s around healthy items within those facilities.  And I don’t know if it’s that far off than what the FitPick is, but it’s not exactly the--it’s not as easy as a rubber stamp to go (sound effects).  You know, FitPick is--and this is how much we’re doing FitPick.  So that--that’s part of the--I want to make sure we have that piece of the conversation because that’s what we want to put in the rule as we establish, okay, Steve, you’ve got, you know, a certain percentage of quote, unquote healthy items at the cafeteria.  Is that going to give you--you know, what’s it going to take to get those items to the level where you qualify?  And what are those items considered?  Would they be--


MR. JACKSON:  Uh-huh.


MR. MORRIS:  --based on the sodium standard or fat content, or...


MR. JACKSON:  So we’re just trying to define what a healthy option is at this point.


MR. MORRIS:  Exactly.


MR. JACKSON:  We’re not trying to say how many--how much of our overall product...


MR. MORRIS:  Yeah, because--


MS. CROSS:  Right.


MR. MORRIS:  --you don’t have to do it.  You can do it…


MR. ART STEVENSON:  Mr. Chair?


MR. MORRIS:  He stepped out.


MR. ART STEVENSON:  Oh, he left?


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  Okay.  Now, and I--  Hold on a second.  And so I’m glad you said that, Eric, because I envisioned the intent of--because it was talking about vending, that you would get a discount if you were buying healthy vending stuff.  And then it says “and local.”  I took that as hey, the manager is using products that are either grown by, produced by local, which means statewide--


MR. MORRIS:  Well, we haven’t defined that yet.


MR. ART STEVENSON:  --businesses.


MR. MORRIS:  That’s, I think the local thing, but--it is part of the discussion, but…


MR. ART STEVENSON:  Right.  But I do--you know, and obviously, we could write rules to give the same discount for the cafeterias and snack bars--


MR. JACKSON:  Yeah.


MR. ART STEVENSON:  --if we want to.  But the law, you know, mandates the--hey, that it was strictly defined as the vending stuff.  And I, you know, had hundreds of talks with the Senator Guyer on her intent, you know, what--and that was her baby.  You know that, Eric.  That’s--that was in the rule--the law because she had…


MR. MORRIS:  Oh, Rep Keny-Guyer?  Okay.


MR. ART STEVENSON:  Yeah.  Alissa Keny-Guyer--


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  -- wanted that in there.  And it was specifically directed at vending.  And then as I said, and you know, there’s no reason why we can’t have a discussion about the local products and the healthy vending--or I mean, the healthy products in the cafeterias and snack bars.  But I don’t think that this specific law mandated, you know, the discounts for the cafeterias and snack bars and stuff.  Otherwise, they would have said so, hey, we’re going to give discounts for--you know, one percent discount for healthy vending and healthy cafeterias and snack bars.  I don’t know how exactly to word it.  But it would have specifically been stated in the law if that was their intent.


MR. GRUELICK:  Art, can we listen to Theresa for a little while?


MR. ART STEVENSON:  Yeah.


MR. GRUELICK:  Because she may answer a lot of these questions in the process.


MS. CROSS:  I don’t have the law in front of me.  I know that Eric does.  I apologize.  I brought my packet and that wasn’t included in it.  But I don’t believe, Art, that--thank you, that the intention behind the law was to limit it to vending machine items.  It was foods offered through the Blind Vendors Program, which would include the snack bars and the cafeterias.  That’s my understanding of the law.  So this incentive for set-aside--less set-aside with more healthy and more local foods would be applied to all of the operations.  That’s my understanding.


MR. ART STEVENSON:  Okay.  Because I’ve been working with…


MR. GRUELICK:  I’d like to hear what constitutes healthy and what doesn’t constitute healthy.  This other conversation, we could have independent of Theresa.


MS. CROSS:  And I think that defining local is going to be more difficult than the healthy because there’s already programs in place that kind of tell us what’s healthiest, what’s healthier, and what’s not so healthy.  There’s already categories based on, like you say, the sugar, the sodium, the fat, and the calories.  And we know that it’s been successfully done in other states, too, there.  So it’s not like we’re going out on this limb where gee, we--no one’s ever done this before and we’re going to end up with machines that no one’s putting money in and cafeteria lines that no one’s buying food from.  I think that there are some successful models out there that Oregon can base theirs on and know and be confident that it’s going in the right direction, and still being successful for the vendors.


MR. HAUTH:  Yeah.  And I think, actually, that’s what FitPick is based on through NAMA sponsored.  You know, I mean, they’re the industry leader in--as far as vending services and food services.  So just like the Health Authority has research that they’ve done, you know--also from our perspective.  And I know we’re trying to get to the same place, but sometimes we might have a different perspective than the Health Authority may, you know, even though we think we’re trying to work together.  So we rely--just so you know, we rely on a lot of the research that has been done and the support with NAMA and…


MS. CROSS:  Mm hm.

MR. HAUTH:  So hopefully, we can find something around there that we can actually utilize.


MS. CROSS:  I think what would be really helpful for everyone, I know it would be helpful for me, and I didn’t have time to put this together before this meeting, was a--you know, a chart that says here’s what FitPick looks like compared to any federal standards, compared to what Washington’s done, compared to what Hawaii and some other states have done.  So you can see, you know, what standards are we talking about and how different are they?  Because we’re talking about standards and we’re talking about FitPick, but what does that actually look like?  How many milligrams of this does it include and what kind of foods would meet that?  You know, that--I think that would be super helpful, too, because you all are familiar with the foods that you’re--and the items that you’re using to stock the machines.  So does Red Vines fit the healthiest?  Believe it or not, it does, because it doesn’t have any fat and it doesn’t have any sodium in it, and it’s low in calories, so…


MR. HAUTH:  So what can we do to help…


MS. CROSS:  What’s that?


MR. HAUTH:  What can we do to help like take the next step?  Do you need information?  Or Eric, what are your thoughts on how we can try and take the next step in defining what program we might be able to come to terms on?


MR. ART STEVENSON:  Well, and we’re under…


MR. JACKSON:  He just asked Eric, Art.


MR. ART STEVENSON:  Yeah.


MR. JACKSON:  Hold on.


MR. ART STEVENSON:  Go ahead.


MR. MORRIS:  Well, I agree with what Theresa’s saying.  But I think to a certain extent, it kind of runs us down a decision-making matrix to where, you know, obviously we’re consulting with the Health Department, and everybody is familiar with FitPick.  But I’m familiar with the FitPick term.  And like Theresa said, I don’t know what that means in actuality.  The thing to keep in mind is that we’re not setting a minimum.  This is the standard which--and the other part that we have to think about, too, is how do we evaluate this?


So if we say, just for conversation, FitPick is the definition of healthy when it comes to vending machines.  So how do we go about assessing this discount?  Do we do it annually?  Do we do it biweekly, bimonthly?  I mean, you have to have something in the rules to say annually--because we can’t routinely just go through and change people’s set-aside rates.  You know, there has to be some kind of a structure there to impose or to apply to discounts, basically.  So that’s another piece we have to talk about, which I don’t think that’s complicated at all.  That’s pretty simple.  But I thought local was going to be easy, too.


You know, I--like through this whole process, I hate to push things down the road.  If we could come to a consensus about how we would determine what’s healthy and what would be an appropriate--I mean, like the federal guidelines, I don’t know what the federal guidelines are.  I know CDC has a lot of information, but I’m not quite sure the best way to define it right this second.


MR. GRUELICK:  Theresa, has anybody done a ranking of how stringent the requirements are?  If the feds are more stringent, the states, FitPick?


MS. CROSS:  If they have, I have not seen a document that puts all that together in one matrix or one table that’s easy to find.  I know that Washington based theirs on some things.  I know that other states based theirs on others.  But I don’t know if anyone has kind of done a--let’s lay them all out and see what they look like compared to one another.  And I think it would be helpful for everyone to be able to see that to make a decision.  And like Eric said, I don’t--I know you’ve been working on these rules and this is hard work, and it takes a long time.  And I don’t like pushing things out, either.  But I wanted--and I didn’t know that you were planning on making a decision today, so I didn’t come with that table.  I just wanted to kind of see where everybody was, see where the discussions were.  And I’m happy to do all that research on all of this technical stuff so that you have a document and a tool that you can take a look at and go, this is is what I like.  I don’t like this.  This is never going to work.  Maybe.


MR. ART STEVENSON:  How long would that take, Theresa, to get that information up and together on what…?

MS. CROSS:  I think that I could have that by the end of this week.


MR. MORRIS:  So--thank you for that.  I appreciate that.  With the health improvement project that you guys did down at like the human services building and stuff,--


MS. CROSS:  Mm hm.

MR. MORRIS:  --I know there was a ton of data around that.


MS. CROSS:  Mm hm.

MR. MORRIS:  Were there--was there some baselines?  I’m just trying--  There was so much data in that thing.


MS. CROSS:  Right.  Right.


MR. MORRIS:  Were there some baselines that you guys said this is the bar and everything above this bar is what is considered healthy for like a cafeteria operation?


MS. CROSS:  Mm hm.  They did start out that way.  I think they started out with setting the bar here.  But then after talking with Sal, working with him and his crew, getting more feedback from people who are working in--


MR. MORRIS:  Uh-huh.


MS. CROSS:  --the human services building, they decided to focus on specific changes that could be made that would just improve the nutrition of them, so taking--adding more healthy foods to the salad bar, more leafy greens to the salad bar.  Making the sandwich list, take out some of the cheese and offer low-fat mayo, add whole grains.  Only have brown rice.  I mean, I can’t think of all the things that they did.  They also did a change to the beverage coolers--


MR. MORRIS:  That’s right.  Yeah.


MS. CROSS:  --to more prominently feature the healthier beverages up top and the more sugary, high-calorie beverages down below.  And those are similar things that I did with Carol, too.  She thought that was an easy thing to do is to swap out her beverage cooler to have those healthier items at the top.  She decided to eliminate the free soda drink that she was offering with her Tuesday lunch and make fresh brewed unsweetened iced tea.  And that was an easy enough switch and a good way to promote a low-cal, no-cal, no-sugar beverage.


And truly, I think that a lot of these things, part of it is the foods and the beverages that are being offered through the vending operations, and part of it is the promotion of it.  People just don’t know.  Or, you know, there’s even that psychological trick is if I put “healthy” on there, people are automatically going to go, no, sawdust, bark, not going to taste--not even going to go there, you know.


MR. JACKSON:  How did you know?


MS. CROSS:  So that’s kind of a dichotomy is we want healthy food, but we don’t know how to necessarily promote it because people might kind of go, “Eww, if it’s healthy or low cal, that means it doesn’t have any flavor and I’m not even going to try it.”  And we don’t want that, either.


MR. GRUELICK:  Where does portion size come into this discussion?  Because you know,--


MS. CROSS:  Yes.


MR. GRUELICK:  --you’ve got a little bag of potato chips, you know, and that could be four portions.


MS. CROSS:  That’s right.  I think Terry made a good point here when he said--I think you were the one that said foods that are less than 200 calories are going to be a hard thing to--


MR. ART STEVENSON:  Real hard.


MS. CROSS:  --do.  But that’s where portion sizes come in.  Portion sizes can go a long way towards cutting calories, so it’s still the same food, still the same item, it’s just a smaller size.  And I’m thinking of cafeteria line.


MR. ART STEVENSON:  Yeah.


MR. HAUTH:  Yeah.  Just limits as far as vending, it really limits your offerings.


MS. CROSS:  Yes.


MR. JACKSON:  Yeah.


MS. CROSS:  Those come prepackaged and pre-portioned.


MR. ART STEVENSON:  And I did want to say also, Theresa, because we want to allow some flexibility and we don’t want things mandated because like we have managers who run, you know, rest areas.  And obviously, all those people are--people are going up and down the freeway and have nothing to do with state employees and all those kind of things.  So we want to keep…


MR. MORRIS:  Well, the good thing is, Art, we’re not mandating anything.  This is--it’s optional.


MR. ART STEVENSON:  Well, no, and I understand that.  But we want it to be fair and equitable.  And if a manager can have an opportunity and not affect their sales so much that the parameters should be--


MR. JACKSON:  Flexible.


MR. ART STEVENSON:  --so that they--flexible enough so that the possibility is there.  Because otherwise, you know, I could tell you the visiting center at the prisons, that it’s going to be a harder sell, because it was even a hard sell--I mean, I’m not--it’s not that I don’t want the healthy items to sell.  They just don’t sell, and then you throw them away.


MR. MORRIS:  Sure.


MR. ART STEVENSON:  So that’s why I want to make sure that the parameters are--so the possibility is there that maybe a rest area can get at least a 50 percent mix--


MS. CROSS:  What kind of things are…


MR. ART STEVENSON:  --and qualify that.


MS. CROSS:  What kind of things do--would that operation look like now, the rest stops?


MR. ART STEVENSON:  The rest areas?


MS. CROSS:  Rest areas, they would be like a soda machine and there might be another vending machine?


MR. ART STEVENSON:  And a snack machine.


MS. CROSS:  Snack machines.


MR. ART STEVENSON:  And I don’t know if any of our rest areas have--I don’t think any of our rest areas have coffee machines.


MS. CROSS:  Okay.


MR. ART STEVENSON:  But it would basically be pop and snacks.


MS. CROSS:  So your soda machine, if it had half water, sparkling soda, and maybe a few other items, those would meet healthy, and that the other half of it was regular, you know, soda, coffee--or excuse me, Coke or Pepsi, there’s 50 percent right there.


MR. ART STEVENSON:  Well, and obviously, I mean sales-wise, too.  So--and I don’t know if Gatorade fits the parameters.


MS. CROSS:  It does not.


MR. ART STEVENSON:  Okay.


MR. JACKSON:  It has sugar in it.  It’s very sugary.


MS. CROSS:  They do have a lower sugar Gatorade out now, but I don’t--haven’t looked at the comparisons about--I still think it would probably not fit in the healthy food category.


MR. JACKSON:  Could I propose a question?  Because I feel like our point is to talk about exactly what a healthy option is, and so maybe we should discuss what is a good guideline like between 400 and 200 calories for a lunch?  Like we’ve got to start somewhere.  Where--I mean, maybe we need to all agree that FitPick is a good baseline--


MR. ART STEVENSON:  You might need to…


MR. JACKSON:  --since the federal guidelines are too strict.  But I want to try to put something on paper.


MR. MORRIS:  Steve, I think you have a good point.  I think that for health--for vending machines,--


MR. JACKSON:  Yeah.


MR. MORRIS:  --I think that the easy--and I don’t want to do it just because it’s easy.


MR. JACKSON:  But it’s established.  It’s already been proven.


MR. MORRIS:  It’s something we can…


MR. ART STEVENSON:  Yeah.


MR. MORRIS:  It’s something we can go to, it’s FitPick or a similar standard that we can come to an agreement upon.


MR. JACKSON:  Yeah.


MR. MORRIS:  I think most people in the room like FitPick because we’ve all heard about it a bunch.  But you know, is there a different standard that we might say is healthy?  You know, granted, the stuff we’re talking about this--just for context, expires in two years.  This whole matrix that we’re talking about will go away in two years.  So just to throw that out there.  So if we said okay, for today, we would agree that we’re going to adopt one of the standards for vending, healthy vending, quote, unquote, that’s--


MR. JACKSON:  Uh-huh.


MR. MORRIS:  --nationally recognized, and then we could lock that in in the next couple days or so.  Because that gives us a framework that it’s going to be--  Because I don’t care if it’s FitPick or it’s--I wish I had another one I could say, Choice…


MS. CROSS:  Like the Choice Plus, which is part of the Compass…


MR. MORRIS:  Okay.  There you go.


MS. CROSS:  I think that’s--it’s called Choice Plus?  Choice--there’s enr.G and there’s Choice.


MR. JACKSON:  Yeah, I think it’s Choice.


MR. ART STEVENSON:  Is it Choice Plus?


MS. CROSS:   Yeah.


MR. ART STEVENSON:  So can we agree, Theresa, with that in concept, and then you can get us the information on what your thoughts are--


MS. CROSS:  Mm hm.

MR. ART STEVENSON:  --concerning the different programs?


MS. CROSS:  Mm hm.

MR. ART STEVENSON:  And then obviously, the Elected Committee could vote on it and the Agency can…


MR. JACKSON:  I’d like to ask you a question, too, Theresa, if you’re going to look up info, is maybe what’s a good standard for fat, sodium, calories for a lunch?


MS. CROSS:  Mm hm.

MR. MORRIS:  And Steve, that was--that’s exactly where I was going to go because--


MR. JACKSON:  Yeah.


MR. MORRIS:  --you have the one side of the business, then we have another side of the business.


MR. JACKSON:  Yeah.


MR. MORRIS:  That is…


MR. JACKSON:  Because then we could advertise that as a special.  Look, this is your fit choice, you know, and highlight it and make it fun and exciting.


MS. CROSS:  Yeah.


MR. JACKSON:  So that people don’t say, “Oh, that’s bark dust.  I don’t want to eat rabbit food.”  You know,--


MS. CROSS:  Right.


MR. JACKSON:  --we want it to be delicious,--


MS. CROSS:  Mm hm.

MR. JACKSON:  --but you also want them to say in the flyer or whatever, that this is low-calorie, or this is for the--you know, whoever.


MS. CROSS:  Let me look here.


MR. JACKSON:  Because I don’t count calories, personally, and I don’t think a lot of people do.


MS. CROSS:  Mm hm.

MR. JACKSON:  Where I work, I see a lot of people that--


MS. CROSS:  No.


MR. JACKSON:  --eat lots and lots of food.


MS. CROSS:  No one wants to count calories.  No one wants to…


MR. JACKSON:  So if it’s already done for them, I think it’s a really good step in the direction--


MS. CROSS:  You’ve got it.


MR. JACKSON:  --we need to go.


MS. CROSS:  That is exactly what--you need to make it easy for people, and they shouldn’t have to…


MR. JACKSON:  And maybe even different sections for low-sodium people,--


MS. CROSS:  Mm hm.

MR. JACKSON:  --because there are people that have high blood pressure, and then there’s the low-sugar people.  So I mean, I think that--I understand that making healthy choices is a good plan, but we also have to make it inviting.


MS. CROSS:  Mm hm.

MR. MORRIS:  So when we…


MR. ART STEVENSON:  Randy?


MR. HAUTH:  Yes.


MR. ART STEVENSON:  So you were heavily involved in the legislation, and so was I.  And I don’t know if you were in the room.  I knew you had to leave for a couple minutes.  And Eric and Theresa believe, and I was trying to wrap my head around it because I know it says…


MR. HAUTH:  Yeah.  I was here.  You mean as far as it encompassing the cafeterias and stuff, too?


MR. ART STEVENSON:  Yeah.


MR. HAUTH:  Yeah.  I think it’s supposed to.  Yeah.


MR. ART STEVENSON:  Okay.


MR. HAUTH:  I think the intended purpose was, yeah.


MR. JACKSON:  They want all…


MR. ART STEVENSON:  And do you believe when they put the words local, that they meant just local healthy stuff?


MR. JACKSON:  No.


MR. ART STEVENSON:  Or local purchases?


MR. HAUTH:  Local--


MR. ART STEVENSON:  Local--


MR. HAUTH:  --companies.


MR. ART STEVENSON:  --companies.  Like I mean, that would include…


MR. MORRIS:  How many miles away is that?


MR. ART STEVENSON:  That would include--and I’m trying to remember…


MR. MORRIS:  We haven’t got to that--we haven’t talked about that yet.


MR. ART STEVENSON:  What chip company is it that…


MR. HAUTH:  Tim’s?  Is Tim’s around or…


MR. ART STEVENSON:  That manufactures right here in Oregon and stuff.


MR. MORRIS:  Before we charge into local--because I want to talk about local because I can wrap my head around it.


MR. ART STEVENSON:  Okay.


MR. MORRIS:  So for live operations or serving customers, we would want to try to work with Theresa to establish a baseline that above that would be considered healthy based on calorie, fat, sodium, that kind of thing.


MR. JACKSON:  Or below.  Yeah.


MR. MORRIS:  Or above…


MR. JACKSON:  Above or below…


MR. MORRIS:  Below, yeah.  Okay.  Does that make sense?


MR. JACKSON:  Yeah.


MR. MORRIS:  I’m talking about defining healthy items.


MR. JACKSON:  Well, because she’s the authority on healthy, so I’m not going to set that bar.


MR. MORRIS:  Yeah.  No.  I just--as a structure for this--


MR. JACKSON:  Yes.


MR. MORRIS:  --process.  Okay.  All right.  So let’s talk about local.  Local is good.  Right?


MS. CROSS:  So local is fraught with confusion because a lot of people think local means made in Oregon, but we--Oregon doesn’t probably make enough food to serve all of Oregon.  And we have to get our wheat from, you know, eastern Washington, and we get potatoes from Idaho.  And so a lot of people talk about a food shed, like that comes from the northwest is local.  Oregon, Washington, Idaho, northern California.  That could be local.  Some people look at the whole west coast, Oregon, Washington, California.  They call it the Cascadia region.


MR. JACKSON:  Uh-huh.


MS. CROSS:  So it’s--I mean, you can patronize and buy foods from a local company, but where are they sourcing--


MR. JACKSON:  Yeah.


MS. CROSS:  --foods from?  And I’m not sure in--I think the intention of the law was local foods, so…


MR. JACKSON:  Yeah.


MS. CROSS:  Local grown, local proc--locally processed foods.  And then the definition--then you have to decide on is what is local.  I think you would be hard-pressed to meet your operational needs and your customers’ needs if you limited it to just made in Oregon.


MR. ART STEVENSON:  Okay.  So I don’t have any problems with considering local,--


MR. JACKSON:  Yeah.  That’s a good…


MR. ART STEVENSON:  --California, Washington, Oregon.


MR. JACKSON:  That’s a good selling point for me.  When I sell a product that’s made--or you know, a company that started in Portland, like I sell Woodblock chocolate, and people don’t like the price.  But when I tell them it’s a local chocolatier, then they’re more friendly to buy it.


MS. CROSS:  Mm hm.  Yep.  I think a lot of people want to know where their food comes from.


MR. JACKSON:  Yeah.


MS. CROSS:  So if you can use it as a selling point, then they’re willing to pay that premium, like you say.


MR. JACKSON:  Well, that’s what we hope.


MS. CROSS:  And then you still have regular Hershey’s for people who want--


MR. JACKSON:  Yeah.


MS. CROSS:  --chocolate but don’t want to pay the premium.


MR. JACKSON:   Yep.


MR. MORRIS:  So the only comment I would have on that, because I like what you guys are saying, Oregon, Idaho, and Wash…


MR. JACKSON:  West coast.


MR. MORRIS:  Oregon, Washington, and Idaho are defined, pull out the map.  When we drift into northern California, then somebody’s going to say, well, San Francisco is northern California to me.  And no, you know, Sacramento’s for me.  And I lose track of the cities below that.  So if we stayed in geographically established areas, hey, this--if it’s locally sourced from Oregon and Washington and Idaho, it meets the criteria.


MR. ART STEVENSON:  I have no problem with that.


MR. HAUTH:  Well, no, me neither, especially if you can’t get anything from there.


MR. JACKSON:  Yeah.


MR. SMITH:  So do you interpret the law--  I hadn’t thought about it, but now I’m feeling better about it.  Do you interpret it that it can be a combination, it has to be 50 percent healthy and local?  Or the way you read it…


MR. ART STEVENSON:  I think it can be interpreted that way.


MR. MORRIS:  Let me go back here.


MR. ART STEVENSON:  Because it says…


MR. GRUELICK:  The law says healthy or local.  That’s what the law says.


MR. ART STEVENSON:  So…


MR. JACKSON:  Well, it’s either/or then.


MR. SMITH:  So then you might be able to make it, because I’m sure Coca-Cola or Pepsi have a bottling company in one of these states, and--


MR. MORRIS:  Or local…


MR. SMITH:  --Frito Lay probably has a processing plant in one of these states.


MR. MORRIS:  Yeah.  It’s not and/or.  It’s or.


MR. SMITH:  Yeah.  So you could combine it.


MR. JACKSON:  So does that mean if you did half of your choices--


MR. ART STEVENSON:  Well…


MR. MORRIS:  --were local and half were healthy, then you’d be 100 percent?


MR. ART STEVENSON:  And actually, we can put that in the rule.  And I agree with you, Terry, that it says healthy or local.  It doesn’t specifically say you can only count--if you’re counting healthy, it’s got to be healthy.


MR. SMITH:  Yeah.


MR. ART STEVENSON:  If you’re counting local, you’ve got to be counting local.  And so we--also within the law, it says we can promulgate rules that are beneficial to the blind licensed manager.  And so…


MR. MORRIS:  Does it say that?


MR. ART STEVENSON:  Yes, it does.


MR. MORRIS:  In that case…


MR. JACKSON:  I know.


MR. ART STEVENSON:  But that means we can write a rule that it can be a combination of both.  And I think…


MR. MORRIS:  Art, I don’t agree because it says on the statute here, it says healthy or local.


MR. ART STEVENSON:  Right.


MR. MORRIS:  It doesn’t say it can be a combin…


MR. JACKSON:  You’re expanding the statute by saying and so it could be both.  You’re multiplying the statute, as I would interpret it.


MR. ART STEVENSON:  It doesn’t say it can’t.  And if it doesn’t specifically…


MR. MORRIS:  We can’t write words into it…


MR. ART STEVENSON:  Eric, if it doesn’t specifically state…


MR. MORRIS:  So you would…


MR. ART STEVENSON:  Okay.


MR. MORRIS:  So you would say that it would be eight percent discount then?


MR. ART STEVENSON:  No.


MR. SMITH:  No, no, no.  He’s saying--I think what he’s saying is, you can have--if 40 percent of your products were locally grown and 25 percent of your products were healthy, then you’re at 65 percent and you get the 2 percent discount.


MR. ART STEVENSON:  Right.  That’s what I was trying to…


MR. HAUTH:  Is that double counting?


MR. SMITH:  You’re not double--you can’t do it twice.


MR. GRUELICK:  No, it wasn’t…


MR. ART STEVENSON:  You can’t count it...


MR. GRUELICK:  Well, you know, the law is pretty clear about that.  You know, as long as the ambiguity of--you know, if you have…


MR. GORDON SMITH:  Randy, this is Gordo.  Just wanted to let you know, I’m checking in.


MR. HAUTH:  Okay.  We’re just leaving, Gordon.  No, just kidding, buddy.  Thanks for joining us.


MR. ART STEVENSON:  So I…


MR. MORRIS:  No, wait a minute.  So it says--here, you read it.  It says four percent--percentage points if the vending facility offers exclusively healthy vending--


MR. ART STEVENSON:  100 percent.


MR. MORRIS:  --items or local vending items.  Not an equivalent combination of both equal, exclusive.


MR. JACKSON:  So it has to be one or the other?


MR. MORRIS:  Got to pick one.


MR. JACKSON:  It has to be…


MR. MORRIS:  That’s how I read it because that’s just what it says.  I like what you’re saying, but I just don’t think it’s within in the scope.


MR. SMITH:  I think it’s broad enough that you could interpret it as the agency, but that’s a Gretchen question.


MR. JACKSON:  Yeah.  I think we should table that question and write it down because…


MR. ART STEVENSON:  You can ask her.


MR. JACKSON:  Because we’re both beating it around, we’re kicking it around now because the “or” word makes--I think it…


MR. MORRIS:  “Or” means one or another, not both.  Either you’re Art or you’re not Art.


MR. SMITH:  But if it was “and”--if it was “and” it would be--it would have to be healthy and locally.


MR. MORRIS:  Yeah.  Or an equivalent combination.


MR. SMITH:  “Or” means it could be healthy or local.


MR. JACKSON:  So if one machine had healthy options, say 50 percent, and no local things, then that would be okay?  And then a different machine was, say, you know, 75 percent local.


MR. MORRIS:  I understand the argument, Steve.


MR. JACKSON:  That’s okay.


MR. MORRIS:  I will ask the question because I don’t know…


MR. JACKSON:  One or the other.


MR. SMITH:  That’s clear that would be okay.


MR. HAUTH:  Yes.


MR. SMITH:  What you just described would be okay, no doubt about that.


MR. JACKSON:  But you can’t do--but you can’t add them together in the same machine.  You can’t say oh, 50 percent of these items are bought here and 50 percent are healthy, which means my vending machine is 100 percent, meeting the healthy…


MR. MORRIS:  Correct.  Yeah.  The standard is one or the other, so either the machine is…


MR. JACKSON:  But they want both, though.  Why wouldn’t they 

want--  I understand you’re saying it’s one or the other, but they want both of those options.


MR. MORRIS:  They do, but they didn’t provide for that in the statute.


MR. JACKSON:  Okay.


MR. MORRIS:  Yeah.  I wish I would have thought of that when we were talking about it.


MR. JACKSON:  That would make it easier on the vendor to get the discount.


MR. MORRIS:  True.  Yeah.   So local--we’re good with the consensus that it’s locally manufactured or sourced in Oregon, Washington, or Idaho?  Because if you just buy it here, everything you sell will be local.  And I know that wasn’t Representative Keny-Guyer’s intent because if we go down to, you know, Merck, and they’re selling stuff from China here, but they’re selling it here, so…


MR. JACKSON:  Maybe it has to say “locally sourced” instead of just “locally purchased.”


MR. MORRIS:  Theresa, what do--when we’re talking about that kind of stuff, and I know--I’ll give you a little bit of time because Theresa is literally over there, trying to get her lunch down at almost two o’clock.


MS. CROSS:  That’s okay.


MR. MORRIS:  And by the way, I think she’s eating a salad, so she’s representing.


MR. ART STEVENSON:  We figured that.  And I’m blind and I probably knew that, but--so I’m--I am going to be maybe not obnoxious here, but I am going to state this.  The law doesn’t specifically state or talk about my whole route, that you have to be 50 percent in all of your machines.  It just says 50 percent in the machine.  And therefore…


MR. MORRIS:  Actually, it does speak to that, Art.


MR. ART STEVENSON:  It does?  What does it say?


MR. MORRIS:  It says four percentage points if the vending facility offers exclusive.  Just reading the first one.  But it talks about a vending facility.


MR. ART STEVENSON:  Uh-huh.


MR. MORRIS:  So it means every single machine in the facility.  Right?

Your route is your vending facility.  Right?


MR. ART STEVENSON:  Huh?


MR. MORRIS:  Your route is your vending facility.  Right?  


MR. ART STEVENSON:  Okay.  I thought it said vending machine.


MR. MORRIS:  No, no.  It says facility.  I just--as soon as you started saying that, I got back up to look at it.


MR. ART STEVENSON:  Yeah.


MR. MORRIS:  A lot of this stuff, vending facility manager, vending facility, all that kind of stuff.


MR. ART STEVENSON:  Uh-huh.


MR. MORRIS:  So Theresa, was there a…


MR. ART STEVENSON:  Nobody’s going to qualify, then.


MR. MORRIS:  Is there a…


MR. HAUTH:  You’re a party pooper.  Aren’t you?


MR. ART STEVENSON:  Yeah.


MR. MORRIS:  Is there a commonly used phrase besides “made in Oregon” which is…


MR. HAUTH:  Yeah.  It’s going to be tough.  But you know, this--what we’re trying to make it as palatable…


MR. ART STEVENSON:  Palatable as possible.


MR. HAUTH:  Yeah.  So we can not only push healthy out there, but also benefit, if possible.


MR. MORRIS:  Is there something we could lean on to say--like maybe Oregon’s easy, but that’s not necessarily what we want to adopt.


MS. CROSS:  I think it’s going to be challenging.  I think this is going to be the most challenging part of the bill.  The nutrition stuff’s going to be easy.


MR. MORRIS:  Okay.


MS. CROSS:  But that’s not really answering your question.  You’re asking if there’s an easily glommed on way to determine this.  To tell you the truth, I haven’t given as much thought to the local as I have the nutrition standards.


MR. ART STEVENSON:  Uh-huh.


MS. CROSS:  I’d have to give that some more thought.


MR. JACKSON:  Maybe local…


MS. CROSS:  I’m sure it’s been done.  I just off the top of my head don’t--can’t pull off the location, place, or facility that does this.  But I know it’s been done.


MR. MORRIS:  Okay.  And I’m just wondering, as you were talking, I was thinking, “made in Oregon” has to have some kind of a--you know, that’s a brand.  It’s not a state thing.  Right?  In the sense that that’s…


MS. CROSS:  It’s a business.  Yeah.  It’s a business.  It’s a store.  It’s--these were made--


MR. MORRIS:  Yeah.


MS. CROSS:  --in Oregon.


MR. MORRIS:  But they probably had to pay for that, to certify it.


MS. CROSS:  But the prod--but it’s a mix of things.  I mean, it could be an artist who makes--


MR. MORRIS:  Yeah.


MS. CROSS:  --you know, Christmas tree ornaments with materials that she gets from China, but she makes them in Oregon.  But also then sells, you know, hazelnuts and pear--or Aplets & Cotlets and things that you traditionally associate with Oregon-produced foods.


MR. ART STEVENSON:  So can we all agree that local is Washington, Oregon, and Idaho, in--


MR. JACKSON:  Well, I was just thinking,--


MR. ART STEVENSON:  --concept because…


MR. JACKSON:  --really fast, what if it meant something like we’d find the source of food within a 300-mile radius so that it wouldn’t exclude, you know, maybe Utah or whatever, California, like because certain times of the year, other states have things that we might need.


MR. ART STEVENSON:  Well, that’s cool, but I mean for the local specificity of the--that Oregon…


MR. JACKSON:  I would agree to…


MR. ART STEVENSON:  Eric said Oregon, Washington,--


MR. JACKSON:  Idaho.


MR. ART STEVENSON:  --and Idaho.  And I…


MR. JACKSON:  That’s the northwest, yeah.


MR. ART STEVENSON:  I agree with that.  Theresa, how are you with that?


MS. CROSS:  I think that makes it really clear.


MR. DERRICK STEVENSON:  This is Derrick.


MR. ART STEVENSON:  Go!

MR. DERRICK STEVENSON:  Yeah, this--the only reason that I could see that this would even be part of a thing is to help grow the economics in Oregon, not necessarily to grow--to help Oregonians out, not to help people in Washington and other places.  I think that’s the main purpose here, is to inspire that we buy our product from our state, in our state, helping our state economy.


MR. ART STEVENSON:  But remember, Derrick…


MR. DERRICK STEVENSON:  Not Idaho’s economy.


MR. ART STEVENSON:  Remember, Derrick, okay, and I agree in concept, you should think about your state first and then expand out to Oregon and Idaho.  But if you can’t buy 50 percent of your products, and you limit it to Oregon, there’s no way in heck that you’re going to get a discount.  And so expanding it to Oregon, Washington, and Idaho gives a manager a little bit more flexibility to be able to take advantage of the discount.  And as Terry said, I’m sure there’s a bottling, Coke or Pepsi, that fits in that area.


MR. MORRIS:  There’s one right up the street.


MR. ART STEVENSON:  Right.


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  So…


MR. DERRICK STEVENSON:  I think it would behoove us to...


MR. ART STEVENSON:  Do you have a qualm about that?  I mean, obviously, if it’s Oregon, fine.  But we’re trying to make it possible for a manager to give--get a discount, and that was the purpose the legislature had, by adding the healthy and local things to the state statutes.


MR. HAUTH:  Yeah.  And Terry leaves tomorrow afternoon, and we have a bunch of other stuff to…


MR. ART STEVENSON:  Yes.  I agree with that.


MR. GRUELICK:  Can I ask a question, please?  I travel the I-5 corridor with great regularity, you know, probably 20 or 30 times a year, depending on whether you count San Francisco up or you count from Ashland, Klamath Falls, up.  There is no chance in hell that the rest stop ones are going to meet a healthy criteria, based on what is in the machines, now or in the foreseeable future.  There’s soft drinks, there’s potato chips, there’s candy bars.  There are a few exceptions.  There are some, you know, granola bars, which I think for the most part are sketchy in terms of being defined as healthy.  You know, is there any point in having this discussion, because I don’t see that, you know, that vending machines in particular have a chance of meeting this criteria.


MR. MORRIS:  Well, the thing is, Luther, we have to…


MR. HAUTH:  Yeah.  So…


MR. MORRIS:  We have to write a law…


MR. ART STEVENSON:  About it.


MR. HAUTH:  So without wasting a bunch of time, let’s try and get to--


MR. ART STEVENSON:  Let’s do that.


MR. HAUTH:  --what we need to do so we can move forward with some other stuff, too.


MR. ART STEVENSON:  Okay.


MR. HAUTH:  Not that this isn’t important, but instead of having a vigorous debate about it, I think even though we might not all agree with it, we’re at least getting close to being able to hammer something out.  Right?


MR. ART STEVENSON:  Right.


MR. HAUTH:  Right.


MR. ART STEVENSON:  So what…


MR. HAUTH:  So circle back.  What are we going to do?


MR. MORRIS:  So what if I--for locally--a local item…


MR. GRUELICK:  Washington, Oregon, and Idaho.


MR. MORRIS:  Yeah.   But Oregon, Washington, items that were grown or manufactured in Oregon, Idaho, or Washington.  How does that sound?


MR. HAUTH:  Yeah.  I don’t have any objection with that.


MR. MORRIS:  Elected Committee?  You okay with that?


MR. JACKSON:  Yeah.


MR. MORRIS:  Theresa?


MR. DERRICK STEVENSON:  This is Derrick.


MR. MORRIS:  Derrick, we’re voting.


MR. ART STEVENSON:  What, Derrick?


MR. DERRICK STEVENSON:  Yeah.  I’m just going to throw this out there because I’ve thrown it out all along, but I think we have to know what the intent was of the legislature when they--they’re putting this out.  I think if it was the intent of the legislature to have healthy foods or local or healthy foods and local, we have to know what their intent was.  We can’t just ignore that fact.


MR. ART STEVENSON:  Well, it says one or the other.  I agree with that.  That was the intent.  One or the other, not a combination of both in the machines.  That’s--I think that’s pretty clear, Derrick.


MR. HAUTH:  Okay.  Eric, what’s our next…


MR. DERRICK STEVENSON:  Okay.


MR. MORRIS:  I think the only question that I would have on this item is, is this one of the things that we would do, and to basically facilitate the discount, apply the discount, is it an annual thing where we go out and survey? And statistically, like especially with vending machines, it would have to be a statistical survey of X number of machines.


MR. HAUTH:  But I guess, you know, I don’t know exactly how we would do that.  The OCB staff going out and surveying and verifying probably cost a lot more money than even would the, you know…


MR. MORRIS:  Yeah...


MR. HAUTH:  You know, so--I would think that you would have some kind of vetting where just like on our monthlies, you sign that this is true and accurate, you know.  And then always with the agency’s right to go out and verify that.  I mean, that’s my thought.  I don’t think you would want to get down in the weeds and send Kathy and Tom and Art Marshall out to--you know… So I mean, that’s just my thoughts.


MR. JACKSON:  So annually?  Is that what you’re saying?

MR. HAUTH:  Well…


MR. JACKSON: Monthly


MR. HAUTH:  I--whatever--what would be the easiest as far as processing?  Would it be on a monthly basis where the manager would maybe do it and calculate it on a side form?  Or would it be--you know, I don’t know, so…


MR. GRUELICK:  When do you do your reports?  Monthly?


MR. HAUTH:  Monthly.  Yeah.  Uh-huh.


MR. SMITH:  So does Canteen have a--  Can they print it out?


MR. HAUTH:  Yeah.


MR. SMITH:  They ought to be able to tell you exactly what they sold.


MR. HAUTH:  Sure.  Yep.  Yep.


MR. SMITH:  They ought to print it out.  This goes away after the subcontracting is over anyway.  Or not over, but in 2020, this goes away.


MR. HAUTH:  Yep.


MR. SMITH:  I don’t understand that, but still.


MR. ART STEVENSON:  It does?


MR. BIRD:  Why don’t we let them fill the machines while they’re out there?


MR. SMITH:  This whole thing goes away in 2020, everything we’re talking about.


MR. HAUTH:  Other--you mean the statute?


MR. JACKSON:  No, the healthy, the…


MR. MORRIS:  This piece of the discounts.


MR. SMITH:  The credits.


MR. HAUTH:  Yeah, yeah, yeah.


MR. SMITH:  That goes away in 2020.  It’s just a two-year…


MR. HAUTH:  Well, I think it’s kind of like a test--you know…


MR. SMITH:  That’s my fear right there.


MR. HAUTH:  Well, that’s why we’ve got to get it right.  That’s why we’ve got to get it right.


MR. SMITH:  Exactly right.


MR. HAUTH:  Yeah.


MR. SMITH:  They’re going to come back next time--


MR. HAUTH:  Yeah.


MR. ART STEVENSON:  And want more.


MR. SMITH:  --and stick a minimum on it.


MR. HAUTH:  And that’s why we’ve got to get it right, and that’s why we’re doing this through consultation with Theresa, so we need to make the…


MR. MORRIS:  Yeah.


MR. HAUTH:  We need to make the parameters, you know, making the Health Authority our partner, but not putting us in a position where we’re not able to fulfill that if two years down, something else comes--that’s my opinion.


MR. SMITH:  Well, I think the way you get at this is you have three definitions in your definitions.  You just defined locally--local vending item is defined as, and you defined it.  Then you’ve got a healthy vending item and you define that as that as FitPick.  That’s all you have to say, FitPick as administered by the National Automatic Merchandising Association.  Then you have--the third definition is a vending item, cafeteria food, whatever you call it.  And somewhere cite a standard for that.  And that’s--you know, then you’re…


MR. HAUTH:  And give us flexibility within that.


MR. SMITH:  No, I mean, you have to have a standard.


MR. HAUTH:  Okay.


MR. SMITH:  The definition for--I mean, if you say FitPick, that means that 50 percent, 75 percent, or 100 percent--


MR. HAUTH:  Okay.


MR. SMITH:  --has to meet the FitPick standard.


MR. HAUTH:  Sure.  Right.


MR. SMITH:  If you say locally on--the same thing, 50 percent, 75 percent--


MR. HAUTH:  Okay.


MR. SMITH:  --have to be within that--those three states.  And in the cafeteria, which I’m less familiar with, I mean, I’ve been reading--


MR. HAUTH:  Right.


MR. SMITH:  --the USDA guidelines.  But that definition would apply to the cafeterias and…


MR. HAUTH:  Does that make sense, Eric?  Is that something like…


MR. SMITH:  Your Canteen people, if they can--that’s something you’d have to ask Vance.  I know he’s not on the call.  If he can provide a printout that shows what…


MR. HAUTH:  Yeah, sure he can.  Sure he can.


MR. JACKSON: A planogram.


MR. SMITH:  If you’re going to claim a credit, you have to submit that…


MR. HAUTH:  I see that as being hard--you know, hard to capture anyway.  But obviously, you have to have things in place in case somebody is able to capture that.  So yeah, I mean, providing documentation monthly or…


MR. MORRIS:  I think, Randy, the thing that comes to mind for me is like some of the conversations we’ve already had, we’re going to assume that people are going to be truthful and honest about what they’re doing.


MR. JACKSON:  Uh-huh.


MR. MORRIS:  And so if we did it as part of the annual operating agreement thing or annually, and operating agreements will eventually go to biannual, but annually, that would make sense because then process is here for processing set-aside and stuff, it remained the same for 12 months and people were adjusting.  Now, if there was a--all of a sudden, somebody said, I’m going 100 percent vegan in my snack bar and I’d like to…


MR. HAUTH:  Well, let’s get it dialed down because speaking of operating agreement, we have some other real crucial things that we--


MR. MORRIS:  Sure.


MR. HAUTH:  --need to deal with.


MR. MORRIS:  Sure.


MR. HAUTH:  If we can.  I mean, it looks like we’re real close.  Right?


MS. CROSS:  One thing I just want to caution you about is that if you go with a program like FitPick, that means if FitPick goes away or if FitPick completely changes and says we don’t want to do healthy--we want to change the standards so it doesn’t even really look like it does now, you’ve locked yourself into FitPick.


MR. HAUTH:  Sure.  Sure.


MS. CROSS:  Whereas if you say, we want to follow…


MR. HAUTH:  FitPick’s standards or something, or I mean these standards or whatever.


MS. CROSS:  We want to follow the standards, so like you mentioned, Terry, the cafeteria, they’re going to meet certain milligrams of--or calories and sodium and everything.  If you stick with those, those aren’t going to change, whereas a program like FitPick--


MR. HAUTH:  Sure.  Yeah.


MS. CROSS:  --or…


MR. HAUTH:  Good idea.


MS. CROSS:  Or…


MR. SMITH:  If you do that, that would be longer than--this is going in the definitions.  It will be definitely longer than your whole definitions section.


MR. GRUELICK:  Well, you could adopt the FitPick standards as they are written.


MR. MORRIS:  As of 2017.


MS. CROSS:  Mm hm.

MR. GRUELICK:  As of 2017.


MR. ART STEVENSON:  There you go.


MS. CROSS:  Mm hm.

MR. GRUELICK:  Okay.  I still have a question going back to…


MR. SMITH:  What was the one you were talking about?  Healthy Plus?  Health…


MR. HAUTH:  Choice Plus is what Canteen does.  It’s based off of…


MR. SMITH:  It’s based off FitPick.


MR. HAUTH:  Yeah.  Yeah.  Same--  I mean, there’s other programs out there that are the same thing, but you know.


MR. MORRIS:  Well, I think the one thing we would want to stay away from is branded type of things.  I mean, FitPick is--


MR. JACKSON:  Yeah.


MR. MORRIS:  --more of a nationally recognized--it’s still a brand, but you know, you wouldn’t want to go with--I’m trying to think of something.  I cannot think of anything else...


MR. SMITH:  Right.  Some of that’s Canteen’s…


MR. MORRIS:  Yeah.


MR. SMITH:  I’ve known about the program, but I couldn’t remember the name of it.


MR. GRUELICK:  I still have a question about, you know, a 12-ounce soda that is three or four--described as three or four portions.  How is that addressed appropriately?


MR. MORRIS:  It’s in the--that’s one of the FitPick things, if I remember right, was serving size and all that kind of stuff.


MR. JACKSON:  A 12-ounce can is not…


MR. SMITH:  It’s the calories.  It doesn’t matter how big it is.  The calories and the salt content and the sugar content.


MR. MORRIS:  Per serving.


MR. SMITH:  Yeah.


MR. MORRIS:  Yeah.  Because you can have like three servings in a, you know, one liter bottle, four servings in a one liter bottle.


MR. GRUELICK:  Yes.  But my question is, if Randy has, you know, let’s keep it simple, two columns in a vending machine, one is Coke, Diet Coke with no calories, and one is three servings of sugar, you know, are you counting the column or are you counting the servings?


MR. MORRIS:  Something like that, it’s the--my impression, it’s the offerings.  So if you have, you know, one offering of Coke and ten offerings or seven offerings of Diet Coke, you know, it’s a percentage of the total.  So you know, one’s counting against them and one--and seven aren’t, so it’s a percentage thing.


MS. CROSS:  Mm hm.  It would get really complicated if you were trying to break it down by serving size.  It’s like it’s the product line in a machine or a number of items in a cafeteria line.


MR. HAUTH:  So what’s our takeaway on this, then?  I mean, so we’ve--what are we going to do so that we can kind of get this portion wrapped up?


MR. MORRIS:  So I think we’re pretty solid on FitPick.  The piece that is a--still a little bit of a--we need to get some information from Theresa is what, in vending facility--a healthy vending item or cafeterias or--  I’m trying to think of a more…


MR. JACKSON:  Snack bar, even.


MR. MORRIS:  Yeah.  Something that includes all--I want to say live sites, but that’s…


MR. JACKSON:  You could say other than vending and…


MR. MORRIS:  There you go.  Other than vending machines--


MR. JACKSON:  Yeah.


MR. MORRIS:  --would be considered the following baseline is what’s considered--anything below this baseline is considered healthy.


MR. SMITH:  Yeah.  I don’t know of any guidelines.  There’s lots of different guidelines.


MR. JACKSON:  Well, like a USDA or weight…


MR. SMITH:  Other than those.  Those are the only guidelines I know of for--that we could--you could--  Are there others out there?


MS. CROSS:  Aside from what did you…


MR. SMITH:  USDA.


MS. CROSS:  The USDA.


MR. SMITH:  Yeah.


MS. CROSS:  That’s what we--Health bases our recommendations on is the USDA guidelines for Americans.


MR. SMITH:  I don’t know that there is another one.  If there is, I don’t know about it.  But was going to ask you, do you know of any other guidelines?


MS. CROSS:  Some states and some places have taken those USDA guidelines and kind of modified them.


MR. SMITH:  But that’s the only national one?


MS. CROSS:  That’s the national one.  That’s the one that we always…


MR. SMITH:  So other than vending, I think you’re pretty well locked in to using that standard.  I strongly recommend that you just do like you did FitPick, if you’re going to recommend--it’s going to be FitPick as written in 2017, use the USDA standards as written in 2017.


MR. MORRIS:  Yeah.  And US…


MR. GRUELICK:  How in the world is a cafeteria operator going to certify his menu every week?


MR. MORRIS:  But it’s not the whole menu.


MR. SMITH:  That’s a logistics problem, we don’t--that’s beyond this…


MR. MORRIS:  Yeah.  So--and just so I understand correctly, too, USDA is similar to what schools have got.  Correct?


MS. CROSS:  That’s correct.


MR. MORRIS:  Okay.  Yeah.


MS. CROSS:  Uh-huh.


MR. MORRIS:  Then that makes sense.  So I think we could--FitPick for vending machine--healthy vending machine items, and then USDA healthy standards for non-vending machine healthy items.  And then if it’s calculated, the percentage based on the structure that’s already in place, we do it annually, and the managers certifying it, I’m sure we could spend--Tom can spend some time out auditing it as fiduciary duty and…


MR. GRUELICK:  Got to…


MR. PILEGGI:  Well…


MR. HAUTH:  Hey, Jerry, Derrick, and Steve, are you guys on the line?


MR. BIRD:  Jerry is.


MR. HAUTH:  Steve Gordon?


MR. DERRICK STEVENSON:  Derrick’s here.


MR. HAUTH:  Derrick.  Steve Gordon?  So are we okay with this?  I mean, I know may be some issues, but so that we can get on to some other things as well and keep…


MR. BIRD:  Jerry’s okay with it.


MR. HAUTH:  Okay.  Derrick, I know you expressed some concern, so either way.  But you know,--


MR. DERRICK STEVENSON:  Yeah.


MR. HAUTH:  --try not to over think it.  And I--you know…


MR. DERRICK STEVENSON:  Right.  I’m okay with it.  But the only question I want to throw out there is, what about cafeterias that have vending?  Are they going to be dealt with separately or as one unit?


MR. HAUTH:  Yeah.  And like Terry said, that will be a logistical thing, I believe.  Right, Eric?


MR. MORRIS:  He’s talking about the vending facility--


MR. HAUTH:  Yeah.


MR. MORRIS:  --as a whole.


MR. HAUTH:  Yeah.


MR. MORRIS:  So…


MR. HAUTH:  Steve, are you okay with it?


MR. JACKSON:  I think I’m fine with it.


MR. HAUTH:  Steve Gordon, are you on the line?  Yeah.  I’m okay with it, too.  So I mean, we can check that off our list at least for now, so…


MR. JACKSON:  Put a bow on it.  Totally good.


MR. HAUTH:  And Art’s not in the room.  He ran to…


MR. JACKSON:  Get a phone call, I think.


MR. HAUTH:  Yeah.  Do something.


MR. JACKSON:  Yeah.  Let’s hurry up and get some work done.


MR. HAUTH:  Okay.


MR. MORRIS:  So it’s 2:30.


MR. DERRICK STEVENSON:  Weak bladder.


MR. MORRIS:  Terry, do you think we can take a few minutes and maybe use the facilities and…


MR. SMITH:  Sure.  I get to put my facilitator hat back on?


MR. MORRIS:  Yeah.  I didn’t say take an hour and a half break.  I thought it was just for that one piece of the conversation.


MR. SMITH:  We’re going to take a ten-minute break and use the facilities.

(off the record)

MR. GRUELICK:  And let’s do section 4…


MR. ART STEVENSON:  You’ve got…


MR. SMITH:  Now, wait…


MR. GRUELICK:  It says operative.


MR. SMITH:  It says the amendments to Section 3 of this Act by Section 4.  That means Section 4--no, Section 4 becomes operative.  Yeah.  Section 3 goes away.  On January 1, 2020, Section 3 goes away and it’s Section 3--  Why would they do that?  Do you think they realize what they did?


MR. MORRIS:  I do not care to comment on that.  I’m assuming everybody knew what was going on.  I didn’t intentionally do that, if you’re asking for my piece of the...


MR. SMITH:  No, no.


MR. MORRIS:  Yeah, I…


MR. SMITH:  You did it, Eric.  You did it.


MR. MORRIS:  Yeah.  I know I can’t quite--  If we’re going to go to all the trouble to do it, I struggle with the whole…


MR. ART STEVENSON:  Maybe they got two-year plans that they’re going to have mandates of that by then, Terry.


MR. GRUELICK:  Well, how are Section 3 and 4 different?


MR. SMITH:  Well, 3’s got the discounts and 4 doesn’t.


MR. MORRIS:  There’s 3--on 3.


MR. GRUELICK:  Four is the one with the discounts.


MR. HAUTH:  Well, that’s why we’ve got to create and, you know, make sure…


MR. GRUELICK:  Three, no four is…


MR. HAUTH:  Pay attention to how this is working...


MR. MORRIS:  It’s not a quick read, you know.  You’ve got to read it.  It takes time.


MR. HAUTH:  We’ve got to make sure to keep track of this whole system of, you know, incentive.


MR. SMITH:  Section 3 has the discount.


MR. HAUTH:  How it’s working, if it’s not working--


MR. GRUELICK:  Section 4 does, too.


MR. HAUTH:  --profit, not profit.


MR. SMITH:  Or Section 3.  Is that what you’re reading?


MR. GRUELICK:  Section 3, “Commission for the Blind shall collect a percentage…”

MR. SMITH:  Right.


MR. GRUELICK:  And then (2)(a)(A) Four percentage points.  So what’s the difference between that and the one in Section 4?


MR. SMITH:  Section 4 is amended, and that’s going--on January 1, 2020, it will read, “The Commission for the Blind shall collect a percentage,” and there’s nowhere mentioned--does it mention the credits.  Section 3 goes away in 2020.


MR. GRUELICK:  Section 3 has the credits, going by my copy.


MR. SMITH:  Section 3 has the credits, but it goes away on January 1, 2020.


MR. GRUELICK:  But Section 4 has the same credits.  Does it not?  Am I missing--


MR. SMITH:  No.


MR. GRUELICK:  --something?


MR. SMITH:  Section 4 has no credits.


MR. MORRIS:  Luther, on your copy, it may be one of those things, I think it was that way on my copy, if you look at it closely, after like the first three or four lines, then the brackets are there and those brackets are what’s being deleted.


MR. GRUELICK:  Oh.


MR. MORRIS:  That makes it really confusing because it looks almost identical, until you--if you skip over the brackets.


MR. SMITH:  Okay.


MR. GRUELICK:  Oh, okay.  Okay.  Thank you, Eric.


MR. SMITH:  So we need to--I wanted to have the next conversation about set-aside, and we still have two things in the parking lot.  We have three things in the parking lot because Randy has an issue about subcontracting.  So let’s see if we can get the set-aside knocked out.  And now tomorrow, I’m here ‘til about 11:00.

MR. MORRIS:  Yeah.


MR. SMITH:  And so if we want to start earlier, we can, but if you want to go as late tonight as you want, I’m just here, so--  Eric says, “What!?”  Kathy says, “What!?”

MR. ART STEVENSON:  Terry, can I--  I mean, obviously, we have the parking lot stuff and the other stuff.  And is there anything that if we don’t get some things really knocked down or anything, can you participate in a call-in?  You don’t have to be here in person, that we could do some clean-up stuff if we need to, in the very near future?  I’m not saying we’re going to have to get there, but…


MR. SMITH:  Well, I think--I mean, I think--well, this is what--this is my suggestion, and I’m --I don’t know how everybody feels about it.  But there’s no way we’re going to have this thing wrapped up and ready to submit--


MR. ART STEVENSON:  I agree.


MR. SMITH:  --by tomorrow at 11 o’clock.


MR. ART STEVENSON:  No.


MR. SMITH:  You know, I think--and to be honest with you, there are some things--I would like to actually go through and read it, all the rules, and then sort of if I see anything you want to make suggestions about, then we could probably do that.  I would suggest you do that as soon as possible while all this is fresh on people’s minds and then if you want to convene by call and do it, I’d be happy to participate in that.  But you need to get this wrapped up as quickly as possible and get it presented.


MR. HAUTH:  Do you see any problem with that, Eric?  Because I mean, obviously, I know there’s a timeline, but we need to do it right, so…


MR. MORRIS:  Well, the two things aren’t mutually exclusive.  I just got my calendar up.  That’s what I’m…


MR. SMITH:  We can look at--everybody can look at their calendars.  397 is set-aside funds.


MR. ART STEVENSON:  Yep.


MR. SMITH:  So that’s what we need to deal with.  So have to set by rule what’s set-aside.  We’ve got to put those credits and all of that in here.  So what the rule now says is assessment, the set-aside charge is 11 percent of a vending facility’s monthly net proceeds.  And then it says deductions, and then 

we--so we--before we get to deductions, we need to just deal with the credits right there.  First of all--and then we’ve got to put a minimum when we talk about the…


MR. MORRIS:  What were you reading, Terry?


MR. SMITH:  Your current--the rule that we’re working off of.


MR. MORRIS:  The current rule.  Okay.


MR. SMITH:  But the ones…


MR. ART STEVENSON:  The ones that are RSA’s.


MR. SMITH:  Line 397.


MR. MORRIS:  Oh, okay.  Sorry.


MR. SMITH:  Keep up! Keep up!

MR. MORRIS:  I’m…


MR. SMITH:  So I guess we start, you know, all in favor of going to 20 percent, say aye.


MR. JACKSON:  Aye.


MR. SMITH:  So are we okay?  I mean, is there--  And Eric’s  leaving the room because he got a phone call, I think.  Are we operating under the general premise that this is going to--we’re not going to make any changes, that this is an income-neutral type thing and we’re not trying to increase or raise money or anything like that?  Or is it a general feeling…


MR. HAUTH:  I mean, you know, without getting all--into all the debate, I think most people are--and I don’t know that, but I think the 11 percent that we’ve been paying for a number of years, probably the easiest way to address it.  If we want to have the conversation about increasing, we could also have the conversation about decreasing, you know.  So to keep it from that whole bailiwick, my thoughts are we go with what we’re doing right now.  But that’s just my thoughts.


MR. SMITH:  Is that the general consensus of the Committee?


MR. ART STEVENSON:  Well…


MR. BIRD:  Jerry agrees.


MR. ART STEVENSON:  You what?


MR. SMITH:  Jerry agrees with Randy.


MR. HAUTH:  But I mean, I’m open to hearing whatever.  Just because I think it--you know…


MR. SMITH:  Let me just ask it this way.  Is there any objection to--on the BECC side to leave it at 11 percent?


MR. ART STEVENSON:  You know, the Federal Act says…


MR. DERRICK STEVENSON:  Well, for clarif--that’s just a start.


MR. ART STEVENSON:  Well…


MR. SMITH:  A start.  That’s what it says now.


MR. DERRICK STEVENSON:  Okay.


MR. ART STEVENSON:  The Federal Act says that we’re supposed to justify and do and all that kind of stuff.  And in all actuality, Terry, and I hate to say this, but we now are paying--  What is it, Randy?  $38,000 of set-aside for Art Marshall’s job?


MR. HAUTH:  Yeah.  Eric can probably--  I don’t know if it was $42,000 or what it was.  But I think what Art’s saying is just recently out of set-aside, there was a decision by the administration to pay half-time position for the--for Art Marshall’s development.  And they put that together with the budget package that they submitted.  So I think that’s what you’re concerned about is, you know…


MR. ART STEVENSON:  Well, I’m definitely concerned about that.  And I’m--you know, I don’t know--since we weren’t consulted, we don’t have the figures, we don’t know exactly what’s going on.  You know, just to point blankly--I don’t want to say irresponsible, but to say 11 percent is just fine, I’m a little skeptical about that.  I mean, we can most definitely do it, but we send the rules in and we’re stuck on that.  And we’ve got, you know--because hell, I’d much rather pay less set-aside than I have to, but I don’t want to--again, and we brought this up in the rulemaking process earlier about we don’t want to see vending facilities go down the toilet potentially, some commissaries, et cetera, et cetera, because we set this percentage rate at 11.  I don’t want to see that happen, Randy, and I don’t think you do or any manager on the Elected Committee wants to do that, so…


MR. HAUTH:  No, I’m not disagreeing with you.


MR. ART STEVENSON:  I’m just bringing that up because we’re having to make a decision, and we don’t have the information.  And I’m frustrated here because I don’t want to say yes and then we lose economic--possible economic opportunities for all of us.  And quite frankly, given some of the things that are going on, if a commissary opportunity--a lucrative commissary opportunity comes up, and we lose it, and I don’t have the opportunity to bid out because I’m not liking what I hear about this vending.  So there’s my thoughts on it, gentlemen, because that’s how I feel.  And I think we don’t want to make a decision that is going to curtail us on what we just accomplished, and that’s creating more jobs for blind people and better opportunities for the managers that are existing in the program.


MR. SMITH:  So are you saying it may need to be higher than 11 percent?


MR. ART STEVENSON:  I don’t know, Terry.


MR. SMITH:  Well, we have to, by law, set--come up with a percentage.


MR. ART STEVENSON:  No, I understand that.


MR. SMITH:  So…


MR. JACKSON:  Let’s take a shot at it.  What do you…


MR. SMITH:  I mean, you’re at 11 percent.


MR. ART STEVENSON:  Right.


MR. SMITH:  And you can get some credits, which there may be a little credit, but it’s not going to be enough to really effect--you know, you stay income neutral if you stay at 11 percent.  If you go to 12 or 13 or 14, then you’ll bring in more money.  But I think that’s what’s…


MR. BIRD:  This is Jerry.


MR. HAUTH:  Jerry.


MR. BIRD:  My--well, it sounds like Art’s not sure.  And that’s cool.  Art can say no.  But let’s go to the rest of the board members and see if the majority of us are cool with it and move on.


MR. HAUTH:  Derrick, what’s your thoughts?  Or Steve Gordon, I don’t know if you’re on the line also, but Derrick…


MR. JACKSON:  Now he doesn’t want to talk.


MR. SMITH:  Are you on mute, Derrick?


MR. DERRICK STEVENSON:  Okay.  Here I am.  No, I’m good with 11 percent.  I don’t think we need to raise it so that we can accommodate the fact that--


MR. HAUTH:  Okay.


MR. DERRICK STEVENSON:  --OCB wants to pay their staff with our set-aside.


MR. HAUTH:  What about you, Steve?


MR. JACKSON:  I like the number 10 better but--just because it’s more round, but I’m happy with 11 percent.


MR. HAUTH:  Okay.


MR. JACKSON:  I’ve been paying it for 11 years, still do…


MR. HAUTH:  Yeah.  And I mean, I’m fine, you know, I’m fine with it as far as moving forward.  I certainly have very serious concerns.  Just for the record, don’t feel that the administration has properly engaged with the Elected Committee on how to utilize set-aside.  And hopefully that will change as we go forward.  But you know, I’ve been disappointed, to say the least.  I’ll say that.


MR. GRUELICK:  Randy, I…


MR. SMITH:  Okay.


MR. HAUTH:  Yeah, Luther.  But basically, it sounds like we have a consensus on that.


MR. ART STEVENSON:  No, that’s fine.  So let’s move forward.


MR. HAUTH:  Go quickly, Luther, if you would.


MR. GRUELICK:  Well, to me, you know, we can argue about whether all the funds have been used appropriately or not.  But to me, as a taxpayer who just came up with $4 million to replace machines, which everybody here agrees is not going to be sufficient to do the machines and do the vehicles and expand the program, you know, I think some serious consideration needs to be given to a business plan for the agency and for the program as a whole.  Now, you know, one alternative might be to keep the 11 percent and put in some provision that, you know, it will be reviewed, you know, in the next year, year and a half, whatever, in terms of looking at a sustainable business plan.  You know, because I read the legislature and I read all the paperwork, you know, everybody’s adamant, we got--you got the $4 million and it ain’t--you ain’t going to get it.


MR. HAUTH:  Let me ask the blind vendors, any on the line?  Do you guys--I know we’ve already taken a consensus, but do you guys have anything to say about--  I don’t want to exclude you from it.  You know, my understanding, correct me if I’m wrong, Terry, when set-aside was first conceptualized or brought forward, it was actually as a benefit package to help support the licensed blind vendors and their interests.  I think in most states it’s gone the way of more of a funding mechanism.  I know not in all states, a lot of managers receive reimbursements quarterly back or, you know, other benefits from set-aside, which as I understand was the intent here in Oregon.  


As far as I can remember, we’ve never received benefits from set-aside as far as retirement or vacation, either federal vending, unassigned, state vending, or levied set-aside.  We haven’t had any direction or control over it.  So to try and increase it or raise it, to have it, in my mind not administered properly is not something I’m supportive of, I can tell you that.  And I’m a taxpayer, too.  But with that being said, if there’s any licensed blind vendors on the line, please share your thoughts or…


MR. GORDON:  Hey, Randy?


MR. HAUTH:  Yeah, Steve?


MR. GORDON:  Yeah.  Steve Gordon.  I’m in agreement with you.


MR. HAUTH:  All right, bud.  Thank you.


MR. ART STEVENSON:  Can I ask Eric a question?  Because he’s the director.  And I know we’re talking about the Elected Committee, but I want to get some clarification so everybody knows what’s going on here.  So can I ask him a question?


MR. SMITH:  Sure.


MR. HAUTH:  Sure.  And I want to say--I want to say, Eric, when I say administration, it’s not necessarily about you, so I hope you, you know…


MR. MORRIS:  I think one of the things before Art asks me a clarifying question, one of the ground rules we established, and maybe it’s been a few days since we talked about that, was not reliving the past.  Now, granted, you guys are having discussions amongst yourselves, but I’m still in the room.


MR. HAUTH:  Yeah.


MR. MORRIS:  So…


MR. HAUTH:  And just so you know, it’s not necessarily directed at you, but it is--


MR. MORRIS:  Yeah, I know.  Sure.


MR. HAUTH:  --about the systemic problems with set-aside.  So I wanted to make sure that’s out there.  And…


MR. MORRIS:  But also the--what we’re talking about.  And then the thing to talk about the past, it’s been 11 percent for 16 years.


MR. ART STEVENSON:  Yeah.


MR. MORRIS:  So I could probably make a fairly good argument that just the cost of stuff and the cost of doing business has went up over the years.  But I’m not going to make that argument because 11 percent is built into the next biennial budget.  So that--before you guys ask me about my opinion about that, that’s my frame of thought, thinking about the set-aside fund, so…


MR. HAUTH:  Yeah.  And it does have to be justified.  And you’re right.


MR. MORRIS:  Sure.


MR. HAUTH:  Hopefully, we--but I’ll tell you, there is a lot of frustration around it. And again,--


MR. MORRIS:  I got ya.


MR. HAUTH:  --hopefully we can--


MR. MORRIS:  100 percent got ya.


MR. HAUTH:  --work forward, so…


MR. ART STEVENSON:  So…


MR. GORDON SMITH:  Randy, what was the question we’ve been…?

MR. HAUTH:  Hold on, Gordo.  Hold on.  Gordo, hold on just a second, bud.


MR. GORDON SMITH:  Okay.


MR. ART STEVENSON:  So Eric, given that, if we set it at the 11 percent,--


MR. MORRIS:  Uh-huh.


MR. ART STEVENSON:  --what does that do to your--the proposed fair minimum return?  Because I know that wasn’t fit into the budget.  And your figures were--was that it was going to cost somewhere in the neighborhood of 50…  And I’m paraphrasing this.


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  So what does that do to the fair minimum return thing?  Does it--because it wasn’t in the budget, I know that.  So that shoots us down the toilet as far as the fair minimum return.  Right?


MR. MORRIS:  I would not say that right off the top of my head.


MR. ART STEVENSON:  But it could.


MR. ERIC STEVENSON:  Anything could happen, yes.


MR. ART STEVENSON:  Okay.  Well, that’s what I wanted to clarify.


MR. HAUTH:  Okay.  Well, let’s go ahead and move forward.


MR. SMITH:  For purposes of the rulemaking, we’re going to leave that section as is, 11 percent.


MR. HAUTH:  Okay.


MR. SMITH:  So now the next section, my advice, Kathy, is to change--put in a new section B under that, which would be--if you want to call it incentives or set-aside reductions, whatever you want to call it.


MS. EWING:  And we have assessments, but then we have deductions.


MR. SMITH:  Okay.  Before deductions--deductions will become C.


MS. EWING:  All right.


MR. SMITH:  And then this will be B.  We’ve got to put in the credit--or set-aside credits.  Is that--can we use that term?  Or just call it credits?  This is where you’ve got to do the four percent and all that stuff.


MR. MORRIS:  That’s why I was--I was looking at the statute, trying to see if there was a fancy word for that or…


MR. SMITH:  I doesn’t--I looked at it before I said anything. It just says you’ll reduce it.


MR. HAUTH:  Incentive, credit, I don’t know, whatever...


MR. GRUELICK:  I’d just reference the section.  That should be sufficient.


MR. SMITH:  We’ve got to have a heading for the section, though.


MR. MORRIS:  Yeah.


MR. JACKSON:  Well, there are deductions for healthy options, you can say…


MR. SMITH:  We’re talk…


MR. MORRIS:  We’ve got a section for deductions for like business expenses.  Right,--


MR. JACKSON:  Yeah.


MR. MORRIS:  --Steve?  So we’re--


MR. JACKSON:  Oh, that’s right.


MR. MORRIS:  --trying to figure out something different to 

apply--to call it.  I think incentive makes sense.


MR. SMITH:  Okay.


MR. MORRIS:  And then we would need to say something similar along the lines of what the statute says.


MR. SMITH:  I think we just copy and paste it, basically.


MR. MORRIS:  Yeah.


MR. HAUTH:  Hey, Gordon Smith?  Gordon Smith?  Just so you know, what we were doing is identifying the percentage of set-aside that needs to be laid out in the law.


MR. GORDON SMITH:  Okay.  And we’re talking 11 percent?


MR. HAUTH:  Yes.


MR. GORDON SMITH:  Is that what we’re talking?


MR. HAUTH:  Yes.


MR. GORDON SMITH:  Yeah.  That’s good.


MR. HAUTH:  Okay.


MR. SMITH:  I would say--I wouldn’t put the minimum in there. We’ll put that in at the bottom.  But I’d say the Commission shall reduce the percentage of collected set-aside by the following amounts, and just copy and paste all that down through there.  Four percent, three percent, two percent, two percent, one percent, one percent.  Everybody okay with that?


MR. ART STEVENSON:  Yeah.


MR. JACKSON:  Yeah.  We’re sticking with it.


MR. SMITH:  One half of each percent on each…


MR. JACKSON:  What a good deal.


MR. HAUTH:  How you like that?


MR. SMITH:  Each person with a disability.


MR. MORRIS:  So that’s 0.5.  Right?


MR. ART STEVENSON:  0.5.


MR. SMITH:  Yeah, I think.


MR. MORRIS:  Yeah.


MR. SMITH:  You got that, Kathy?


MS. EWING:  Yeah.  Just looking for it in the rule.


MR. SMITH:  Looking for it in the rule?


MR. ART STEVENSON:  No, in the law.


MS. EWING:  In the law.


MR. HAUTH:  As you guys know, and I know Eric knows because he was involved in a lot of these discussions, these things came from a lot of different directions and different representatives or senators.  So you know, as we supported this bill through the system, that’s where some of these came from, so…


MR. MORRIS:  Yeah.  I wasn’t...


MR. SMITH:  Okay.  So…


MR. MORRIS:  I think, Terry, on the--on section--in the actual line, you know, 399 or 397 here, it says the set-aside charge is 11 percent.  So I think we need to line the language up with the statute to say the standard because it wants you to set a standard and then not to be below.


MR. SMITH:  Okay.  Say the standard set-aside is 11 percent.


MS. EWING:  Okay.


MR. SMITH:  Are you caught up?


MS. EWING:  Yes, I think so.


MR. SMITH:  So and you got--so you got B.  And then you list all those things.  Then we need a sentence after that before you get to deductions.


MS. EWING:  Uh-huh.


MR. SMITH:  We need a sentence that says--keep looking at the law to see what language they use.


MR. MORRIS:  But not below a percentage determined by the Commission.


MR. SMITH:  So that--say the set-aside for the above incentives cannot be reduced to a rate lower than blank percent.  So that means--so what that means is, the set-aside rate’s 11 percent.  So if you get four percent credit, you know, or you get--you’re only paying seven percent, or if you get two percent credit--nobody’s going to get four percent.  Is anybody going to sit here and say they do 100 percent healthy vending?


MR. HAUTH:  This is kind of like the--you know.


MR. SMITH:  Yeah.


MR. HAUTH:  Yeah.


MR. SMITH:  So we’ve got to put a baseline on it.


MR. ART STEVENSON:  Not on all of their machines.


MR. SMITH:  So what do we want to say?  I mean, like it doesn’t really matter, but like I said, it seemed like it had to be at least seven percent just in case, though.  Wouldn’t it?


MR. ART STEVENSON:  What?


MR. SMITH:  I mean if, by some chance, you did get 100 percent, which is theoretically possible, you have to get the full four percent.  Don’t you, Eric?


MR. MORRIS:  I’m sorry.


MR. ART STEVENSON:  Yes.


MR. MORRIS:  I didn’t quite…


MR. SMITH:  Okay.


MR. ART STEVENSON:  If they ask for it.


MR. MORRIS:  I thought you said 44.  That’s what I was trying to…


MR. SMITH:  Forty-four.  Yeah.  Forty-four percent.  So if 

they--let’s just hypothetically say they get a--let’s  say they get that four percent credit.


MR. MORRIS:  Yeah.


MR. SMITH:  You have to give them that full four percent.


MR. MORRIS:  Yeah.


MR. SMITH:  So that means the baseline has to be--can’t be any higher than seven percent.


MR. MORRIS:  Well, but as I read through these, and I think why they put some parameters on it…


MR. MORRIS:  No, it’s either or.  The healthy vending is four percent.  Three percent, whatever…


MR. JACKSON:  He’s saying you can’t go below a certain amount.


MR. SMITH:  Yeah.  The law says we’ve got to set a bottom.


MR. MORRIS:  Because they didn’t qualify it that way.  If you read through these, I don’t see--read them that way.  It’s like--it’s just a long list of--you’ve got the four percent for exclusive, healthy, three percent for 75 to 100.  But then it goes two percentage points for at least 50 percent, or two percent for…


MR. JACKSON:  So the minimum it would be would be seven percent.  Right?  Or minus…


MR. MORRIS:  Yeah, I mean because the very last one is--


MR. HAUTH:  Oh, no, no, no.


MR. MORRIS:  --one half of a percentage point for each person with a disability or veteran employed by the vending facility in addition to the persons disabled in paragraph D.


MR. HAUTH:  So you know what I would think, Eric?  So conceivably, somebody could maybe meet 50 percent, right, which is 2 percent.  And conceivably, somebody could hire somebody with a disability or a couple of people with disabilities.  So if you’re talking about four percent or even a maximum of five percent, that would be their discount, which would bring them back to a, you know, six or--right, six or seven.  So that’s realistically not going to happen, but I mean, that’s probably if they--if we could say oh, no lower than seven percent or no lower than six percent, at least it would allow people to maybe try and capture that, because that’s what the intent of the statute was.


MR. SMITH:  I think the statute says you will give them a 4 percent discount if they make 100 percent.


MR. HAUTH:  Right.  And that ain’t going to happen.


MR. SMITH:  So therefore, the minimum that has to be--can’t be any higher than seven percent, just in the miracle that it happened.


MR. MORRIS:  Yeah.


MR. SMITH:  Because if the miracle that somebody did 100 percent, you’ve got to give them that 4 percent credit.


MR. HAUTH:  Yeah.


MR. ART STEVENSON:  Yep.


MR. GRUELICK:  Well, what if I have--


MR. MORRIS:  That’s not how I read it.


MR. GRUELICK:  --four percent…


MR. SMITH:  You don’t read it that way?


MR. GRUELICK:  And a vet…


MR. SMITH:  You don’t read you have to give them four percent?


MR. JACKSON:  You give it to them, then.


MR. HAUTH:  Yeah, well, that’s what I mean.  Terry, don’t those combine with each other?  So I know you’re just talking about healthy vending,--


MR. SMITH:  Yeah, yeah, yeah.


MR. HAUTH:  --but what--  Okay.  Okay.


MR. SMITH:  But see, that’s not so hard to do.  You can only combine up to so much.  That’s--you know, that’s not that hard to do.  I’m just thinking about theoretically, what if a person got the four percent off?


MR. GRUELICK:  What if you got the four percent and had a vet working them?  Or a disabled person?


MR. SMITH:  Well, if you put--but if you put--whatever we put the minimum at, that can’t--it doesn’t matter.  They could have 15 vets and it won’t matter.


MR. HAUTH:  So what do you guys think, without thinking through it too much, what could be a minimum that the agency would be happy with and that we would be happy with?


MR. JACKSON:  I’d say seven percent.


MR. HAUTH:  If we reach it or not.  Art…


MR. ART STEVENSON:  What do you mean, the maximum amount that a manager can--


MR. HAUTH:  Well, the minimum that…


MR. ART STEVENSON:  --get…


MR. HAUTH:  The minimum that we would set for set-aside not to go below.


MR. JACKSON:  Yeah.  What’s the lowest percentage that we can live with and still be able to have…


MR. ART STEVENSON:  I don’t think it says that in the statute.  Does it?


MR. MORRIS:  It does say that.


MR. JACKSON:  Yes, it does.


MR. ART STEVENSON:  It says--


MR. JACKSON:  Yes.


MR. ART STEVENSON:  --that we said or…


MR. JACKSON:  Terry just said…


MR. MORRIS:  Let me read it for you.  So what it says here is, “the Commission shall determine by rule the standard percentage”--keep that in mind, “the standard percentage of net proceeds to be collected under this section.  The Commission shall provide in an agreement with the vending facility manager, the percentage of net proceeds that the Commission will collect from the vending facility manager.”

MR. ART STEVENSON:  Eleven percent?


MR. MORRIS:  “The percentage of net proceeds that the Commission will collect from the manager under this section.  The Commission shall reduce, but not below a percentage determined by the Commission by rule, the percentage collected by the following amounts.”  And then it goes to the percentage.


MR. HAUTH:  Yeah.


MR. MORRIS:  So they bracket it to say, here’s the standard and what we’ve talked about…


MR. ART STEVENSON:  Which is 11…


MR. HAUTH:  Let me ask Steve and Derrick and Jerry on the line, do you guys--are you following along?  Are you hearing where we are?  And what’s your thoughts?


MR. GORDON:  Yeah.  Steve Gordon.  I hear what you’re saying.


MR. HAUTH:  Okay.


MR. GORDON:  And but now, one thing I wasn’t clear on is, is there different percentages for the different categories?


MR. HAUTH:  Yes.


MR. GORDON:  Or--okay.  So that can all add up against or towards the deduction of the set-aside.  Correct?


MR. HAUTH:  Yes.


MR. GORDON:  Okay.  Yeah.


MR. HAUTH:  So what do you think--what would you think your bottom--you know, the bottom line would be as far as what set-aside couldn’t go below?  Because we have to set that, too.  So basically say you’re getting these discounts, but we can’t go below this amount, so we have to set an amount.  There’s six percent,--


MR. GORDON:  Well…


MR. HAUTH:  --five percent, seven percent, two percent.


MR. JACKSON:  What’s the maximum amount of deductions that you could have all together?  It’s four.  Right?


MR. MORRIS:  No.  It’s…


MR. SMITH:  No.


MR. JACKSON:  No?


MR. MORRIS:  That’s the whole story problem…


MR. DERRICK STEVENSON:  This is Derrick.


MR. SMITH:  You could have 10 or 11--


MR. HAUTH:  Derrick, go ahead.


MR. SMITH:  --you hire enough veterans and blind people.


MR. MORRIS:  Yep.


MR. DERRICK STEVENSON:  Yeah.  I…


MR. JACKSON:  That’s not going to be profitable.


MR. DERRICK STEVENSON:  I think seven percent is fine.  I think we’re…


MR. HAUTH:  Okay.


MR. DERRICK STEVENSON:  We’re…


MR. HAUTH:  Okay.


MR. DERRICK STEVENSON:  We could legally write a rule that prohibits them from getting more than that.


MR. HAUTH:  Okay.


MR. JACKSON:  It’s not more…


MR. GORDON:  Yeah.  Seven percent.  I agree with that.  That’s…


MR. HAUTH:  Jerry, what do you think?


MR. ART STEVENSON:  That’s four percent total.


MR. BIRD:  I just called back in because I pushed the wrong button.  I had to find a number.  So I’m not sure, seven percent on what?


MR. HAUTH:  On what we’re going to levy against you.  No…


MR. SMITH:  The Bird amendment. [Laughs.]

MR. HAUTH:  So anyway, Jerry, so--okay.  So set aside will be set at 11.  You know, that’s what we proposed.  And then the deductions for healthy vending or hiring a veteran or disabled, we could take off of that, if that will happen or not.  But now, we’re trying to set the minimum that it won’t go--be able to go below, and we’ve come up with like seven percent, which we believe the agency may be able to live with and we’d be able to live with.  I mean, really this stuff is probably not even…


MR. BIRD:  I got it.


MR. HAUTH:  Yeah.


MR. BIRD:  I agree.


MR. HAUTH:  Okay.  Steve Jackson?


MR. JACKSON:  I think seven percent is good.


MR. HAUTH:  Eric?  I mean, is that--do we need to--  Art?


MR. SMITH:  Let’s hear from the agency.


MR. MORRIS:  It’s time for the agency to talk.  Tom, what do you think?  Seven, eight, nine, six?


MR. JACKSON:  Let’s go with six.


MR. PILEGGI:  You have the four...


MR. MORRIS:  My impression of the intent of this portion, and I’m just trying to--as you guys are having the discussion, is that they don’t want to bankrupt the set-aside program because they understand how it’s structured.


MR. ART STEVENSON:  Mm hm.

MR. MORRIS:  So if we’re going to set it at 11 percent as the standard, then as I’m thinking through, and everybody’s saying, well, it’s never going to happen that people are going to do this and that and this, but if it does, Art’s question was valid.  What happens to--I mean, not so much like the fair minimum return discussion, but equipment repairs and everything else that goes along with it.  So my instinct is like in the eight percent range.  I know that’s not far, which is probably good.  But that’s what I’m thinking because…


MR. JACKSON:  To keep the set-aside fund going alive to maintain…


MR. MORRIS:  Yeah, because…


MR. ART STEVENSON:  Well…


MR. MORRIS:  That’s…


MR. ART STEVENSON:  And I hear you.  I hear you.


MR. SMITH:  This is the way I would--this is the way I would approach it.  I was anticipa--I was thinking ahead of you.  I was anticipating that would…


MR. MORRIS:  Are we doing the ESP thing?  I was trying to do that earlier.


MR. SMITH:  So I mean, I think the legislature is going to require you to give that four percent.


MR. MORRIS:  I got ya.


MR. SMITH:  And--but we can word it in a way that says, with the exception of people who meet--don’t write this, Kathy.  With the exception of people who meet the criteria as specified in A above, the maximum number of credits allowed will be three percent.  And that way, they can get two percent here, one percent there, a half percent, whatever it is.  The most credits they can get is three percent, unless--except they meet that one criteria.  Now, that’s the one we agree is impossible.


MR. ART STEVENSON:  Well, and I know it isn’t going to happen.


MR. MORRIS:  But you’ve got to give it to them.


MR. SMITH:  You got to give it to them.


MR. ART STEVENSON:  And it’s ridiculous.  I know it’s ridiculous and nobody will ever get it.  But you have to write a rule that allows for it.  And so if you don’t deduct--allow at least four percent, then you’re eliminating the possibility.  And I know it will probably never happen, but you still have to, in my belief, allow--and Eric, I’m with you…


MR. SMITH:  We’re allowing it.


MR. JACKSON:  I agree.


MR. ART STEVENSON:  No, because if you only allow three percent…


MR. SMITH:  I know, Art.  That’s what I said.  I said except.


MR. ART STEVENSON:  Oh, you said accept?  I didn’t hear you.


MR. SMITH:  Yeah.  Yeah.


MR. ART STEVENSON:  I’m sorry.


MR. SMITH:  I said except for people--except for vending facility managers--well, what section is that when we say…


MR. ART STEVENSON:  Who qualify for number--for 100 percent vending.


MR. SMITH:  Right.  Have you got a section number on that yet?


MR. HAUTH:  So can we get it written down and go…


MS. EWING:  Section 3?


MR. SMITH:  Yeah, I’m talking about--did you copy and paste that and put it in the rules?


MS. EWING:  Yes, I did.


MR. SMITH:  You don’t have it--it’s not--is it numbered differently?


MS. EWING:  Well, there’s B, set-aside incentives.  Is that what you mean or…


MR. SMITH:  Yeah.  You have B, set-aside--


MS. EWING:  Right.


MR. SMITH:  --incentives.  Did you say…


MS. EWING:  “The Commission shall reduce the percentage of collected set-aside by the following amounts.”  And then I copied that section.


MR. SMITH:  Okay.  So do you have it listed A, B, C?


MS. EWING:  Yeah.


MR. SMITH:  Okay.  So it would be…


MS. EWING:  Well, the numbering seems kind of funny here.  It’s like small A, big A.


MR. SMITH:  Yeah.  That’s--y’all can clean all that up.  That’s…


MS. EWING:  All right.  All right.


MR. SMITH:  Okay.  So we’ll make sure to say…


MR. GRUELICK:  Well, there’s still…


MR. ART STEVENSON:  And you’re happy with that.  Right?


MR. MORRIS:  I’m still trying to figure out--


MR. GRUELICK:  There has to be a certain dollar amount…


MR. MORRIS:  --what he’s--exactly what he’s saying.


MR. SMITH:  You’ve got to give the guy four percent.


MR. ART STEVENSON:  You’ve got to give the guy 4 percent if they do 100 percent vending.  It will never happen.


MR. MORRIS:  Real quick.  It doesn’t help to talk louder to me.


MR. ART STEVENSON:  Oh, I’m sorry.


MR. MORRIS:  Because I can hear really well.


MR. ART STEVENSON:  Well, I’m doing that because…


MR. MORRIS:  I know.  I know.


MR. ART STEVENSON:  Okay.  So the law says…


MR. MORRIS:  I got that part.


MR. ART STEVENSON:  Right.


MR. MORRIS:  I’m just trying to make sure…


MR. ART STEVENSON:  The four percent, so…


MR. MORRIS:  I’m just trying to make sure I understand exactly what Terry is putting in with the language.


MR. ART STEVENSON:  So we’re saying that three percent…


MR. MORRIS:  Would be the max of everything else.


MR. ART STEVENSON:  Of everything else.  But if a person does qualify,--


MR. MORRIS:  They get the…


MR. ART STEVENSON:  --they get that four.


MR. MORRIS:  Yeah.  Okay.


MR. ART STEVENSON:  Yeah.


MR. SMITH:  So except vending facility managers who meet the requirements of Subsection A above, comma--and Gretchen may later decide she may not like the language.  The maximum amount of credits or--credits for the above incentives is limited to three percent, which is the same way of saying eight percent.


MR. MORRIS:  The aggregate total or something like that.  That might have to be wordsmithed a little more, but that makes sense.


MR. SMITH:  Yeah.


MR. MORRIS:  Because that doesn’t--that’s still…


MR. ART STEVENSON:  We can word it…


MR. MORRIS:  That’s still--that honors what they put in the statute, but then it doesn’t bankrupt us in the process, too.


MR. SMITH:  Right.


MS. EWING:  Could we say that one more time so…


MR. SMITH:  Seriously…


MS. EWING:  I know, but…


MR. SMITH:  Okay.  Except--what have you got so far?


MS. EWING:  Except for the vending facility manager.


MR. SMITH:  Managers--


MS. EWING:  Uh-huh.


MR. SMITH:  --who meet the requirements--


MS. EWING:  Okay.


MR. SMITH:  --of Subsection A above.


MS. EWING:  Uh-huh.


MR. SMITH:  And once they’re numbered, that may change.


MS. EWING:  Yeah.


MR. SMITH:  The maximum amount of credits for the incentives above will be no more than three percent.


MR. GRUELICK:  I got to go back to this again.


MR. SMITH:  Uh-huh.


MR. GRUELICK:  You know, if this were a private industry, which I realize it is not…


MR. MORRIS:  And it’s not.  And you can’t--you can’t filter stuff that way.


MR. ART STEVENSON:  So…


MR. GRUELICK:  Well, wait a minute.  Just let me finish.


MR. MORRIS:  Yep.


MR. GRUELICK:  If this were private industry, it would be declared bankrupt at this point because it cannot meet its obligations right now.  Now, I don’t--you know, if you start knocking down the set-aside, where is the money going to come from?  Realistic--you know, we have to be realistic about this.  The money has to come from somewhere.


MR. GORDON SMITH:  Mm hm.

MR. GRUELICK:  You know, these guys aren’t going to be working for free.


MR. HAUTH:  Well, just to help clarify, just so you know, like in my position with 100 percent subcontracting, I utilize very little, if any, resources of the agency other than if I file a complaint or go through that process.  So I pay into set-aside each month $800, maybe more, maybe less.  They match that money with the federal government at 3.8 to 1, and they bring that in to help function the...  So going away from subcontracting is probably more in line what you’re suggesting and concerned about because that’s what the agency’s trying to do.  But I mean…


MR. GRUELICK:  What I’m trying to get to is where this program is self-sustaining.  You know, I don’t have a problem as a taxpayer funding it, say, $3 million a year.


MR. HAUTH:  Right.


MR. GRUELICK:  But you know, you’re saying…


MR. HAUTH:  Well, I mean, that’s a conversation you and I are going to have later.  We’ve got to…


MR. ART STEVENSON:  That doesn’t have anything to do--


MR. SMITH:  Yeah.  I don’t think that’s pertinent to the rules.


MR. ART STEVENSON:  --with what we’re doing.


MR. SMITH:  So…


MR. GRUELICK:  Well, it is going to be pertinent because it’s going to be an issue that’s going to be raised.  You know,--


MR. SMITH:  By who?


MR. GRUELICK:  --your set-aside, Randy, doesn’t cover replacing your machines.


MR. HAUTH:  I don’t get replacement machines.


MR. GRUELICK:  At some point, you going to have to replace them.


MR. HAUTH:  Well, I don’t--  They’re not state-owned equipment.  The way that I use mine through subcontracting.


MR. GRUELICK:  I understand that.  I understand that.  But the subcontracting is--you know, if you can get…


MR. SMITH:  Okay.


MR. HAUTH:  Anyway, we’re getting going.


MR. SMITH:  Okay.  We’ve got to move.


MR. ART STEVENSON:  We’ve got to move up.


MR. SMITH:  So…


MR. HAUTH:  I get your frustration, but let’s talk about it later.


MR. GRUELICK:  Okay.


MR. SMITH:  So Kathy…


MS. EWING:  Yes?


MR. SMITH:  So deductions now become C.


MS. EWING:  Mm hm.

MR. SMITH:  And reporting becomes D.  Recordkeeping becomes E.  Retention becomes F.  And I would suggest--I would suggest you put in there--just copy and paste in the federal regs.


MS. EWING:  Hey, Terry.  I’m sorry to interrupt you.  So after B--or C, deductions, then we have the use of set-aside as Section D.


MR. SMITH:  Oh.  We do?


MS. EWING:  And then reporting…


MR. SMITH:  Okay.  We’re good, then.  We added that?


MS. EWING:  Well, yeah.


MR. GRUELICK:  We discussed adding it at one point, yes.


MS. EWING:  Okay.  I mean, we can take it out.


MR. SMITH:  No, no, no.  I want it in there.


MS. EWING:  Okay.


MR. SMITH:  Okay.  So is there anything else in this section that needs to be discussed while we’re on set-aside?


MR. MORRIS:  I think that puts a bow on it for Section 3.


MR. HAUTH:  As far as the section that talks about the exemptions?


MR. SMITH:  No, I’m talking about--we covered that.  While we’re in this section, is there anything else about set-aside…


MR. HAUTH:  Well, that’s a good question because, you know, like you, we’re going to have to review it, so--


MR. SMITH:  Okay.


MR. HAUTH:  --if that’s the draft rules that came back from RSA, it’s been a while since I’ve gone--


MR. SMITH:  Okay.


MR. HAUTH:  --through them, so…


MR. SMITH:  Okay.  That’s fine.  So let me check our…


MR. HAUTH:  I’m going to take them away from Luther here in just a minute. But….

MR. ART STEVENSON:  It’s 3:25.


MR. DERRICK STEVENSON:  This is Derrick.


MR. HAUTH:  Derrick, go ahead.


MR. DERRICK STEVENSON:  Yeah.  Is there a spot in this section where we might want to address that if the set-aside amount is to be raised, that we put a limit on how much it can be raised in one single time?


MR. SMITH:  You don’t need it.


MR. HAUTH:  It’s in the state statute, so it won’t be able to be raised without a statutory change.  Right?


MR. SMITH:  No.  The set-aside rate’s not in the statute.


MR. ART STEVENSON:  Eleven percent isn’t in the…


MR. HAUTH:  Oh.


MR. SMITH:  No.


MR. HAUTH:  Okay.  In the rules.  I’m sorry.  Yeah.  Okay.  Go ahead.


MR. SMITH:  I mean, it can be--I mean, it can’t be raised unless you go through this whole rulemaking process again.  So you know, the only way you can raise it is you guys get together and y’all actively participate, and y’all decide it needs to be raised.  And then it goes to RSA, and then it goes through the same process of all this other stuff we’re doing, so…


MR. HAUTH:  Yeah.


MR. SMITH:  I don’t think…


MR. HAUTH:  And we’re going to be involved in the budget process here forward because that’s detailed in the state statute, too.  So hopefully we’ll have a good participation going forward with that, so…


MR. SMITH:  All right.


MR. DERRICK STEVENSON:  Okay.  Thank you.


MR. SMITH:  Is there--Eric, have we done everything that was mandated by the statute?


MR. MORRIS:  No.


MR. SMITH:  What are we missing?


MR. MORRIS:  Section 6, Subcategory 5.  “The Commission may determine by rule the services or products that a subcontractor may provide and the extent to which a subcontractor may perform the duties of a vending facility manager consistent with the vending facility manager’s statement of full-time employment described in Section 5.”

MR. SMITH:  Okay.  We did that, I thought.


MR. DERRICK STEVENSON:  Is there any way we could get Eric closer to the phone so--because I can’t hear him half the time.


MR. HAUTH:  What about that microphone there, Eric?


MR. MORRIS:  Why don’t you give me the starfish branch versus talking into the microphone?


MR. SMITH:  What did we--we added something about that, Kathy.


MR. MORRIS:  Derrick, is that better?


MS. EWING:  Okay.


MR. ART STEVENSON:  About products.


MR. SMITH:  We said that you can--we listed the services that can be subcontracted, and you got--I think you have it in your notes.  You didn’t have it…


MS. EWING:  Right, right.  So…


MR. JACKSON:  Yeah.  We listed all those qualifications,--


MS. EWING:  Okay.


MR. JACKSON:  --criteria, whatever you want to call it.


MS. EWING:  Let’s see.


MR. MORRIS:  I don’t remember that.  Is that some of the stuff from the breakout sessions yesterday?


MR. SMITH:  No, no, no.  This was the very first--this was Sunday.


MS. EWING:  Under--let’s see.  So remember, we had that vending machine income, blah, blah, blah.


MR. SMITH:  That’s where we had any or all, that discussion.


MS. EWING:  At the very end.


MR. MORRIS:  Oh, yeah.


MS. EWING:  And then we had subcontracting after that.  “A vending facility manager may enter into an agreement with the subcontractor included in the list of approved subcontractors” and then five items after that.


MR. SMITH:  Five items?


MS. EWING:  “Past experience, ability to perform in geographical areas desired, accessibility and use of technology, commission rates, availability of healthy and local products.”

MR. SMITH:  Wait.  Read the first part again.


MS. EWING:  “A vending facility manager may enter into an agreement with the subcontractor included in the list of approved subcontractors.  The Commission shall establish a list of approved subcontractors with which a vending facility manager may enter into an agreement.  The Commission will ensure that when evaluating the qualifications of potential subcontractors, that the following criteria are considered.  Past experience, ability to perform in geographical areas desired, accessibility and use of technology, commission rates, availability of healthy and local products.”

MR. SMITH:  Okay. And then we had--okay.  That needs to go over in the rules where we talked--where we just did subcontracting.  That’s the first section.


MS. EWING:  Okay.


MR. SMITH:  But then we also talked about--we listed that the functions that the subcontractor could do were providing the equipment, stocking the machines.  


MS. EWING:  Yeah.  I have that in the notes.


MR. SMITH:  Okay.


MR. HAUTH:  And I’m not sure, Terry…


MR. SMITH:  Let’s--let me hear what she’s got because I’m--


MR. HAUTH:  Okay.


MR. SMITH:  --trying to remember two days ago.  My brain is fried since then.


MR. ART STEVENSON:  So is all of ours, Terry.


MS. EWING:  All right.  So then we talked about after the vending machine income section, “in order to comply with Section 5 ORS blah, blah, full-time employment for vending facility manager is considered to be an average minimum of 30 hours per week as represented by the facility…”

MR. SMITH:  No, that’s not what I’m talking about.  So that’s already--that’s in the rules.  Isn’t it?


MS. EWING:  And then let’s see.  I can put that in in the vending machine income section.


MR. SMITH:  No, no.  It’s not vending machine income.  That’s a totally different section.


MS. EWING:  Well…


MR. JACKSON:  That’s the work…


MS. EWING:  Okay.


MR. JACKSON:  That’s the worker employment…


MS. EWING:  I said--well…


MR. SMITH:  Okay.  Well, you and I will get together and--


MS. EWING:  Okay.


MR. SMITH:  --I think you’ve got some things in your notes that were supposed to be in the rules.  But we had something there…


MS. EWING:  The subcontractor can contract the following.  Is that…


MR. SMITH:  Yeah.  That’s what I’m looking for.


MS. EWING:  Vending provisions, stocking and maintaining vending machine equipment, cafeterias, and then we crossed out other approved facilities, franchises, or branded concepts left out.  “This section will not preclude the vending facility manager with prior approval from the Commission from entering into a non-vending teaming partner arrangement.”

MR. SMITH:  Right.


MS. EWING:  “A teaming partner is an entity that partners with a vending facility manager in a non-vending location to provide services outlined in the permit or contract.  The law is in current--practice until 2020.”

MR. SMITH:  So all that is over…


MR. ART STEVENSON:  So that part that you read, Eric, read it again.


MR. MORRIS:  Which part?


MR. ART STEVENSON:  The part that you’re--


MR. SMITH:  The law…


MR. ART STEVENSON:  --talking about, the products.


MR. MORRIS:  It says, and this is Section 5--Section 6, and this is sub (5) of Section 6.  “The Commission may determine by rule the services or products that a subcontractor may provide and the extent to which a subcontractor may perform the duties of a vending facility manager consistent with the vending facility manager’s statement of full-time employment described in Section 5.”

MR. ART STEVENSON:  Uh-huh.  Now, key word here, Eric, is “may.”  May define by rule.  Do you want to limit the list of products that an agency--any agency would want?  Because if you list all of those individual products, then if it isn’t on the list and a new product comes up or whatever, you can’t require the subcontractor to carry that product.  So if you--and you said this earlier.  You want to make it specific, but not hindering.  And I believe if you--and it says may develop a list by rule.  I don’t think you want to do that because then you’re stuck because it’s a rule.  You can’t require--


MR. HAUTH:  Terry, what’s your thoughts on that?


MR. ART STEVENSON:  --them to do that because it’s not on the list.  Does that make sense,--


MR. MORRIS:  No.


MR. ART STEVENSON:  --Eric?  I’m just throwing it out here.


MR. HAUTH:  I mean, to me, it makes sense, but maybe I’m missing something.  If we don’t have to do that, are we hurting ourself or helping ourself?  Or does it just remain up to the agency’s, you know, discretion how that would work?


MR. ART STEVENSON:  Well, if you…


MR. HAUTH:  And if we define stuff, wow, you know, you might be shooting yourself in the foot when like Art says...


MR. ART STEVENSON:  Oh, you are.  You are.


MR. GRUELICK:  Well, I think that the services and products are less of an issue than the extent, you know.


MR. SMITH:  I don’t think there’s any--I don’t think there’s any intent here to list all the products.


MR. GRUELICK:  No.


MR. SMITH:  I don’t see--I mean, I don’t understand…


MR. GRUELICK:  No--five to ten percent.  You know, I think that’s what…


MR. SMITH:  It says services or product.  You covered that.  We just read that.  It says the Commission may determine by rule, the services or products the subcontractor may provide.  And it says the--they can provide the vending services, they can provide the cafeteria services.  So we’ve identified the services they can provide.  And then it says, and the extent to which a subcontractor may perform the duties of a vending facility manager consistent with the vending facility manager’s statement of full-time employment.  I mean, if that’s what Eric’s trying to get to, that he feels has not been addressed.


MR. MORRIS:  Yep.  Is the list of full-time employment up…


MR. SMITH:  No, no.


MR. BIRD:  Jerry.


MR. SMITH:  No, no.  To the extent…


MR. HAUTH:  Hold on just a second, Jerry.


MR. SMITH:  To the extent that you’re going to be able to subcontract, that’s what he’s…


MR. HAUTH:  Yeah.  Jerry, go ahead.


MR. BIRD:  It sounds like to me, the only concern Eric might have is that he has authority to do it.  Maybe we made the list and he didn’t or--not quite where we’re at, but I think that’s his point is it says that I’ll do it, the agency, not you guys.  Is that true, Eric?


MR. HAUTH:  Well, Jerry, so within the statute, the agency, it allows for the agency to have discretion on subcontracting, and to the extent that people can subcontract so the Agency is trying to take the position--or has taken the position that, you know, they don’t--at this point in time, don’t want people doing 100 percent of their route.  And I mean, correct me if I’m wrong, but that’s kind of where the extent comes in.  Is that what…


MR. SMITH:  I think so.  I don’t think they’ve officially taken a position.


MR. HAUTH:  Yeah, and I don’t think it’s ever…


MR. SMITH:  They’re skirting all around it, but--


MR. HAUTH:  Yeah.


MR. SMITH:  --they have not officially taken any position on this.


MR. MORRIS:  Well, and I think--and I’ll speak to it.  Jerry, I’m not hung up on the I make the decision part of this, so I don’t want to disagree, just flat-out disagree, but I--that’s part of this whole rule summit was to have consensus by the time we got done, irrespective of the process that we worked through during the middle of it.  But you know, the services they may provide or they can provide, that makes sense, you know, vending services, cafeteria services, other unique opportunities.  That’s all good stuff.  But the extent piece is what we literally teed 

up--you know, was teed up a long time ago before we even got here.  So if we dodge the hard question, because it is a hard question, and I would be happy to step out of the room for a little while, let you guys…


MR. HAUTH:  Oh, no.  You’re not going nowhere! [Laughs.]

MR. MORRIS:  Let me…


MR. HAUTH:  Don’t try that one again.


MR. MORRIS:  Hang on a second.  Let me give you a little feedback.  So caucusing and shuttle diplomacy is not a new concept.  And I know that’s--that that doesn’t sound like--that doesn’t necessarily equal active participation.  But I can tell you, from my perspective, and this is being open and honest, when you guys sit here and have discussions amongst yourselves, that does not embolden your opinions with me.  If anything, it tends to be human nature to say, I’m even more resistant, especially if I didn’t buy into what we were trying to agree to in the first place .  


So from my perspective, having a little distance when you guys are really trying to make the hard decisions, and I have to do the same thing, is a more agreeable process.  That’s why shuttle diplomacy between nations works and that’s why unions use shuttle diplomacy and breakout sessions and caucusing as a standard practice with negotiations, good faith negotiations.


MR. HAUTH:  And it’s our position that it’s not active participation.  I get it--


MR. MORRIS:  Yeah.


MR. HAUTH:  --but we want you here so we can…


MR. JACKSON:  So it’s more…


MR. HAUTH:  I know it’s probably tough for you and it’s tough for us, too, you know.


MR. MORRIS:  Well, the thing I would tell you is it’s not--I don’t mind having the conversations.  I don’t.  But for me, it doesn’t feel productive for me to sit here and listen to you guys try to come to consensus.  If I can step away for a few minutes and come back and you guys--and Terry comes and says, “Hey, this is what they worked out,” if you guys still want to have the discussion piece of it, I’m good with that because…


MR. JACKSON:  Why don’t you give us a pointer in the right direction--


MR. HAUTH:  Well, I guess…


MR. JACKSON:  --as to the extent.


MR. HAUTH:  Steve, if I can, so my thoughts are this, is…


MR. MORRIS:  Sorry.  I took us on a sideline.  I’m sorry.


MR. JACKSON:  No, that’s okay.


MR. HAUTH:  If the agency has discretion to approve it or deny it,--


MR. MORRIS:  Yeah.


MR. HAUTH:  --right.  Why even go down the extent part?  Why even deal with that other than…


MR. MORRIS:  Why would we not?


MR. HAUTH:  Well, I’m trying to appease…


MR. GRUELICK:  Randy, Randy.  It’s like the…


MR. SMITH:  Wait, wait, wait, wait, wait.  Sorry, Luther.


MR. HAUTH:  Hold on.


MR. SMITH:  This is--we’ve got a conversation going on with--


MR. GRUELICK:  I’m sorry.


MR. SMITH:  --the Committee chair.


MR. HAUTH:  So that’s what we’re trying to accomplish is why step in that when you guys already have the discretion to be able to deny it or not?  Why try and set percentages that may be very conflicting and maybe make this portion of the rule even more contentious than it is?


And when I went back last night--I wanted to kind of go over a few things.  When I went back and I read through and listened to the senate hearings and the house hearings, it never, ever talked about any limitations.  It really talked about common ground.  It talked about carving out a path for subcontracting and ensuring that blind vendors are engaged in their business.


MR. MORRIS:  Yeah.


MR. HAUTH:  A middle road, you know.


MR. MORRIS:  Yeah.


MR. HAUTH:  Trying to establish a percentage, how is that a middle road, especially when you’re saying, you know, from what I heard, five or ten percent?  And if those are the marching orders from Prateek, how is that going to help us get anywhere other than into further conflict? Especially when we go back and we are going to gather all this information that the testimony doesn’t support that.  So I guess we’re trying to say, how about let’s not even go down that road?  Why would we?


MR. JACKSON:  How do we write it differently…


MR. ART STEVENSON:  And I got a solution here.  Okay.


MR. MORRIS:  Thank God.  Let’s hear it.


MR. ART STEVENSON:  A mutually agreed-upon rate between the blind licensed manager and the agency.


MR. MORRIS:  So what is it?


MR. ART STEVENSON:  No.


MR. SMITH:  Each individual manager?


MR. ART STEVENSON:  Huh?


MR. SMITH:  Each individual manager?  Is that what you’re saying?


MR. ART STEVENSON:  A mutually agreed upon rate.  And…


MR. SMITH:  You’re talking about for each individual 

manager--


MR. ART STEVENSON:  Yes.


MR. SMITH:  --to work out with the Agency?


MR. ART STEVENSON:  Yes.


MR. SMITH:  So for Randy, it might be one percent.  For you, it might be 99 percent.  I’m just asking, is that what you’re saying?


MR. ART STEVENSON:  Yes.


MR. SMITH:  Okay.


MR. ART STEVENSON:  Yes.


MR. SMITH:  Fine.


MR. ART STEVENSON:  And that--because here’s what you do when you put that in the rule.  You don’t--you…


MR. MORRIS:  You don’t make any decision.


MR. ART STEVENSON:  No.  I’m making a decision, Eric.  I really am.


MR. MORRIS:  It’s not, Art.


MR. ART STEVENSON:  It is, too.


MR. HAUTH:  So Terry,--


MR. ART STEVENSON:  What is…


MR. HAUTH:  --let’s not go sideways on this.


MR. ART STEVENSON:  Usually, it is making a decision because you and I are talking about…


MR. MORRIS:  Art, let me tell you something real quick.


MR. ART STEVENSON:  Okay.  No, I’m not going to argue with you.


MR. MORRIS:  No, I don’t--I’m just going to say if you guys--even if you guys came to a consensus around that, I’m not going to agree to that.


MR. ART STEVENSON:  I know.


MR. MORRIS:  So to Randy’s point, we can kick the can down the road and argue about it later.


MR. ART STEVENSON:  I’m not kicking it down the…


MR. MORRIS:  Or we can have discussions and negotiations about it now.  So we--and we’ve done--we’ve held the line all this time, we’ve been here every day.


MR. ART STEVENSON:  Uh-huh.


MR. MORRIS:  And this is the conversation.  And I know Prateek teed it up five to ten percent.  So from your perspective, and I think you guys are all sitting here thinking it’s got to be 100, so…


MR. ART STEVENSON:  No.


MR. MORRIS:  Then…


MR. ART STEVENSON:  I didn’t say that.


MR. MORRIS:  Then let’s talk about it.


MR. ART STEVENSON:  And I just did.  I said…


MR. MORRIS:  You said mutually agreed.


MR. ART STEVENSON:  I said I’m an independent business entrepreneur,--


MR. MORRIS:  Sure.


MR. ART STEVENSON:  --Eric, and you’re the director of the program.


MR. MORRIS:  Yep.


MR. ART STEVENSON:  And if you and I can’t sit down, okay, professionally, and evaluate what is the best situation that we can come up for me and you,--


MR. MORRIS:  Yeah.


MR. ART STEVENSON:  --my business and the agency, if we can’t do that,--


MR. MORRIS:  Yeah.  I did…


MR. ART STEVENSON:  --okay, how can we mandate a certain percentage?  Because I’m an independent businessman and I know what’s best for me, my business.  But why in the hell can’t we sit down, look at all the facts, and come to a mutually agreed upon solution that is a win?  Actually, what it is, because we would have--probably have to give and take a little, but--and Terry said we’re not going to like all the stuff that comes out here, you know.  So why--that is not kicking the can down the road.


MR. HAUTH:  Hey, Art, let me…


MR. ART STEVENSON:  But anyway…


MR. HAUTH:  Let me kind of support what Art was saying.  I don’t know if it’s exactly the right way or not to go.  But if you re-listen to--not that you want to, but if you re-listen to the Commission for the Blind Board meeting, Scott McCallum, Commissioner McCallum said look at--not every situation is this way,  right?  It’s not one size fits all.  I know Representative Keny-Guyer, through our meetings that you were in, says it’s not one size fits all.  So to try and support some kind of blanket percentage or statement may not, again, be the best.  And I don’t know why the Agency, if they still have the discretion, why they don’t do that and why you can’t have conversations with Dacia and/or Prateek to say, “Hey, lookit, maybe it will be better to take a different pathway.”  You know, so that’s just kind of where I’m coming from.  Maybe there’s other board members on the line that would like to talk to Eric about this.  Steve, I know you wanted to talk.


MR. JACKSON:  I just think that it would be good if we could figure out words that we can both agree on and then write it in a different way.  If we, as managers, don’t like the percentage, and you know, Eric needs something in there, I’m kind of curious to hear what Eric wants to see in the law.  Because we’re all writing it, but Eric has to approve it and then he has to show it to Dacia or whoever, so maybe he can give us some insight to help us speed it up because I feel like it’s--we’re hitting a wall here.  So…


MR. ART STEVENSON:  Hey, Randy?


MR. HAUTH:  Yeah, Art.


MR. ART STEVENSON:  You have my vote.  It needs to be a mutually agreed upon.  So if you guys decide to be…


MR. HAUTH:  We’re not going to do anything right this second other than that, but--


MR. ART STEVENSON:  Well, no.


MR. HAUTH:  --it’s going to come back.  Jerry, Derrick, Steve Gordon, you guys have the floor.


MR. BIRD:  Jerry.  Am I right? Are you guys talking--I mean, I hate to say this, because--but you’re talking a limitation of a blind person only being able to have a certain percentage put on full service?


MR. HAUTH:  I think that’s what the agency--not speaking for them, but I think that’s what the agency’s considering.


MR. JACKSON:  The word “extent,” it means percentage, right?


MR. BIRD:  Okay.  Well, thank you.  I know--okay.  That’s what I thought.  Now, once again, why do they get the decision to decide they only want ten--to do ten percent?  They’re trying to get their way of making us do it.  The legislature--and I know Eric’s point too, is like well, you guys just can’t make the percent without me, and that sounds like what we’re doing.  Because you guys want 100 and we only want 10.  Well, you know, come on.  I know we both have sides, but that is--I think we need to go back to the intent of the legislature, which was not to limit it.  They didn’t give them the power to come back and decide seven, or gave us the power to come back and say 100.  So therefore, seven is absolutely ridiculous.  That’s like saying you can have one or two machines on self-service but you go do your own, so now we’re being dictated again to what we will do if our own business is put on full-service.  I’ve been okay with it being a full-time amount.  I’ve got to do so much to maintain my full-service.  I mean, we went for that.  Now, if they want to even limit it down to a small amount that they believe is reasonable when they don’t even--it’s not their income.  I mean, I just do not see how we can--  We’ve got to come up with something, but it sure to heck isn’t seven and it sure to heck’s not going to be 100, I guess.  Well, it’s in between that, I mean, 80, 90, but it’s not going to be low.  Why would it be low?  It’s taking away our freedom.  Thank you.


MR. HAUTH:  Thanks, Jerry.  Anybody else on the line?  Steve Gordon, Derrick?  You want to try and weigh in on this or you know, kind of…


MR. GORDON:  Yeah.  It’s Steve Gordon.  I’m in agreement there with trying to propose and push numbers that aren’t agreed upon from the board.  I’m not at all happy with setting--somebody else setting the standard when it’s our business.  That’s all.


MR. HAUTH:  And Derrick?


MR. DERRICK STEVENSON:  Yeah.  Am I off mute?


MR. HAUTH:  Yes.


MR. DERRICK STEVENSON:  Okay.  I’m kind of confused why we went through everything that we went through yesterday to give examples of what they needed--the Commission needed to consider in order for us to be able to do a third-party vending and now here we are saying that even if we go to the Commission and get a decision, if we’re already over the seven percent, the answer is going to be no, and there’s nothing--there’s no reconsideration whatsoever.  And I’m going to say, you know, right now, I’m just bringing up my Eugene area right now.  So that’s probably the majority of the vending that I have.  And if you tell me that I can only do seven percent, then you know, all that goes away for me.  So--


MR. SMITH:  Right.


MR. DERRICK STEVENSON:  --you know, you can’t establish…


MR. SMITH:  No one has mentioned seven percent.  Seven percent, I don’t know where both of you came up with--  I didn’t hear it, but…


MR. DERRICK STEVENSON:  I don’t know.  I don’t think there should be any percent.  But it should be based on…


MR. HAUTH:  Hold on just a second, please. So Eric, like, I mean, I guess the way I see it, we’re having these discussions and the board members are still trying to contemplate how we can work with you on this, and not knowing where the agency’s coming from other than it appears wanting to set some kind of percentage.  You know, I can’t speak for the board, but we’ll continue to have discussions with you guys about this. We’re kind of concerned with the direction it’s going.  But we’d, again, really encourage that, you know, the agency consider not imposing or not setting any kind of percentage and just dealing with it through the discretion and through, you know…


MR. MORRIS:  So what I hear you saying right now, and just so I understand it correctly, is that if--the choices that the agency has is either to allow you to subcontract or not, and nothing in between.  That’s what I hear you guys saying.  Either the agency uses discretion and says, “Yep, you’re good to go to subcontract 100 percent,” or the other option is zero.  That’s what I hear--that’s where I hear you guys are at right this second.  Am I understanding that correctly?


MR. HAUTH:  Well, what Art said earlier is on a case-to-case basis.  That’s what he was throwing out.  So I think there’s some different…


MR. MORRIS:  Sure.


MR. HAUTH:  Different signals being sent to you for…


MR. MORRIS:  But I think realistically, the idea that we would negotiate with each manager and the--and I would agree with that concept, if active participation wasn’t a thing we did in business enterprise.  You guys are here to speak for the managers as a cohesive group.  So right now, as I picture this in my head, the agency by the statute has the sole discretion with those things we agreed to today, and with no qualifiers on any of them, if we determine that we don’t like any of those, no subcontracting.  And there’s no other criteria.  It’s either black or white.  So the idea of having some percentages in there--and like Prateek said, and I know you guys hate the goal post concept, but having some leeway--  And I think Terry said yesterday that you guys may have discussed about discretion up to the manager to a certain percentage.  I don’t know, maybe I misunderstood that.  But right now, from my perspective, is it’s all or nothing.  And quite frankly, that’s just--that’s how I’m hearing it.


MR. HAUTH:  Yeah.  Well, and I don’t--maybe some people feel that way and I don’t know that for sure.  I think we’re trying to, you know, find a workable solution.


MR. MORRIS:  I totally agree with that.  And I think that…


MR. HAUTH:  But do you think five percent or ten percent is reasonable?


MR. MORRIS:  I think that’s tight.  I do.


MR. HAUTH:  You think it’s reasonable?


MR. JACKSON:  How do you back that up, though?  How do you make that…


MR. SMITH:  You said it’s tight?


MR. MORRIS:  It’s tight.  I’m sorry.  That’s a very small amount.


MR. HAUTH:  Sure, sure, sure.


MR. MORRIS:  So that’s why I want to make sure we vet this part of it out with the extent of subcontracting.  And I knew this would not be an easy discussion.  So good faith negotiations--and I don’t like buying cars.  I like to go in and say, “This is what I’m willing to pay.”  But you guys want active participation in this process.  You want good faith negotiation.  So I’m just basically saying, this is what I’m hearing is you guys saying these are the criteria you guys should judge us on if we want to subcontract.  But understand that if those are the criteria with no--it’s all subjective, so if I go through and I go, nope, nope, nope, nope--not being mean-spirited or anything, I just don’t buy into all the 10 or 12 we had in there.  It’s all or nothing.  There’s no gray area in there, which I like, but I’m not sure in the totality of things--  That’s why I wanted to say it out loud because that’s how I’m interpreting it is you’re either allowed to it all--as much as you want or not.  And if it’s not, that’s zero.


MR. HAUTH:  Yeah.


MR. MORRIS:  Which is a lot tighter than ten percent.  And I’m not saying ten percent, that I’m locked on ten percent.  But I’m just telling you, that that’s the situation we’re seeing here at 4...


MR. HAUTH:  What I heard from Keny-Guyer this morning is they want to see a middle road.  I don’t think five percent or ten percent.  What I see here from Keny-Guyer’s office is they do not want subcontracting to be unreasonably denied.


MR. MORRIS:  Sure.


MR. HAUTH:  I played phone tag with Jodi Hack today and I’m trying 

to--Representative Hack.  So I don’t think anybody can support that five percent or ten percent was what the representatives wanted or even contemplated.  And so it’s not fair for you guys to throw out that number and then all of a sudden have us come back and start throwing numbers, hoping that one of them will stick.  You know, I believe the agency should really take a good look at what they’re willing to do and allowing to do, because in my opinion, the target has changed.  Like Eric said the other day, well, it’s this or no, it’s that.  And I know you’re in a tight position, too, because you’re director of the program and you answer to people as well.  So I get all that.  But are we going to go down a path where we end up in, you know, in not the best situations and relationships, or are we going to try and find a sensible, reasonable… that everybody can, you know, agree to?  Some people want to do their own machines.  Right?  So it’s not even a matter.  But some people still want the autonomy and right to function as they have been functioning.  So we’re trying to figure that out, so…


MR. MORRIS:  Yeah, I’m following.  I’m right there with you.  That’s why I’m trying to vet out this last little piece.


MR. SMITH:  So this is what I hear being said.  I hear Eric saying that as it is written right now, the way the law is written and the way the regs are written, we can’t write the regs any different than what the law says, both say right now that if you go to Eric and ask for approval of a subcontract, it’s either thumbs up or thumbs down.  That’s what you’re saying.  Right?


MR. MORRIS:  Yep.


MR. SMITH:  And so are you looking for a way to say that you can thumbs up to part of it and thumbs down to part of it?  And based on the situation, what do you…


MR. MORRIS:  Well, I think that’s when it says--when it says right here, it says what the subcontractor may provide, and to the extent which a subcontractor may perform the duties of a vending facility manager.


MR. SMITH:  And the extent could be 100 percent.


MR. MORRIS:  That’s the discussion we’re having.


MR. SMITH:  But legally, the extent could be 100 percent?


MR. MORRIS:  Yeah.


C:  So…


MR. MORRIS:  Or it could be zero percent.


MR. JACKSON:  So how would you base your decision on that?


MR. SMITH:  No, it’s got to be… It couldn’t be zero percent.


MR. MORRIS: Sorry, that was extreme.


[General chatter.]


MR. SMITH:  So is there a way--I don’t know.  I don’t--I was going to say, Randy, is there a way to get language without nailing a percentage that says that they can…?  Right now, they can say it’s yes or no.


MR. GRUELICK:  What if they have…


MR. HAUTH:  Well, what about it won’t be unreasonably denied because I can tell you, I have an email here that--I could read it to you, if you’d like.  It’s from Keny-Guyer’s office that said, subcontracting is not to be unreasonably denied.  So if a person just denies it…


MR. JACKSON:  It also says…


MR. HAUTH:  You know, can we build something like that in?


MR. MORRIS:  Sure.  Well, Randy, I think the point--my point would be because the whole--what you have in email and what I have in email, the whole legislative process was not--it’s a complex, dirty process.  Not dirty in a bad way, but just--there’s lots of things juggling.  And I think at one time, that language was probably in one of the revisions because that’s not…


MR. HAUTH:  Well, it’s in her testimony notes.


MR. MORRIS:  Yeah.  So I mean, I understand that piece of it.  But I think unreasonably is the thing that would drive us all crazy a couple of years from now.  When we said, well, hey, we agreed to not unreasonably deny it.  And I say…


MR. HAUTH:  I think you’ve got an idea.  Right?  I mean, I…


MR. SMITH:  You know, without justification.  I mean, unreasonably…


MR. JACKSON:  It means you have to have a reason.


MR. SMITH:  Unreasonably--cannot be unreasonably denied is pretty standard language.  But I understand what you’re saying.


MR. HAUTH:  The reasonable person legal standard, you know.


MR. MORRIS:  But I can tell you, based on my limited experience in the Business Enterprise Program, is that what I think is reasonable and what other people think is reasonable is subject to interpretation.  So we’re sitting here, having the tough conversation about trying to build a structure around basically figuring that piece of it out, so that five years from now, we’re not going, “You and I sat in the room and it wasn’t--it was not unreasonably denied.”  And I would be like, “Yeah, I was sitting there, but I was thinking what reasonable was and you were thinking what reasonable was, and it wasn’t something that we ingrained in the rules.”


MR. JACKSON:  Terry?


MR. SMITH:  Yeah?


MR. JACKSON:  What if we put a definition for unreasonable denial and then used that in the language, and then have a definition for it so that it is spelled out because…


MR. SMITH:  I don’t think you need it in the definition section.  I mean, if you wanted to lay out criteria for why it would be denied, I think…


MR. JACKSON:  Well, is that what you are kind of looking for, Eric?  Because--


MR. MORRIS:  No.


MR. JACKSON:  --we need--  No?  Well, what do you want to see in the law?  What can we do?  What can you to do throw us a bone so that we can--in the law?


MR. HAUTH:  I mean, yeah.  And the other thing I think about is, where is the--so if the agency is taking its position that, you know, it’s only five or ten percent or whatever it is, you know, that’s what we’ve heard so far.  How in the world, two-and-a-half years from now when this becomes actually--where is the relevant data, and actually, where is the whole structure to show that that could even be a sustainable pathway for the agency to take?  So it looks to me like the agency’s saying, “Nope, you guys are going to do your own machines and you’re going to do this certain percentage,” but-- no disrespect, but everything on the inside’s falling apart.  Like things aren’t necessarily--you know, where’s the money stream going to come from?  And I know the projections of how we’re going to fund it is increase set-aside, which may not necessarily come true.  And you know, all the other infrastructure stuff like the vans and the racking.  And so wouldn’t it be better to try and--I mean, in my mind, wouldn’t it be better to have more allowance for people--


MR. JACKSON:  Yeah.  It’s a safety net.


MR. HAUTH:  --to, you know, subcontract?  I don’t know if it’s just a personal thing where people, you know, are--I don’t know, don’t like each other or what, but…


MR. MORRIS:  No.  I think part of the thing is, is that if it was a--if it was a I don’t like what’s going on or I don’t like you guys, I would have stopped talking 20 minutes ago.  Because it’s all or nothing right this second.  So trying to build some flexibility about the extent, which is what the law asks about, is what I’m trying to get to.  And Prateek teed it up as a percentage.  And maybe the thing we need to do is think about it.  Not like I haven’t thinking about different mechanism or different calculations to say what that looks like.  Is it a percentage of your total income?  Is it a percentage of your gross income, net income?  Percentage of facility?  Percentage of site?  What is it?  What does that look like?  I don’t know.


MR. GRUELICK:  Eric, do you have any sense what Prateek was thinking when he threw that out?  Because it seemed completely off the wall with me.  I was sitting in the room when he came up with the goal post and threw that one out.  Do you have any idea what he was thinking?


MR. MORRIS:  Luther, I would tell you that my ESP is still not good, and I’ve spent many years working on it.


MR. GRUELICK:  Okay.  I didn’t know if you had talked to him or--


MR. MORRIS:  No, I haven’t.


MR. GRUELICK:  --had conversations.


MR. MORRIS:  No, I just…


MR. GRUELICK:  That’s all.  That’s all.


MR. MORRIS:  I sat and listened, and I understood what he was saying because I knew that there had to be some framework in this whole process, irrespective of that conversation, the whole process had to have some framework around it.  But to the extent, and I--this talks about it, is to the extent which people can subcontract.  Right now, the extent is 0 or 100.


MR. HAUTH:  So you couldn’t put like on a case-to-case basis like Art was talking about, or you know, won’t be unreasonably denied.  I mean, wouldn’t that give you--I think you have supporting intent here by the legislator that actually pushed this through.  But wouldn’t that protect you?  Or are you getting heat from--you know, are you get…?  So not knowing the whole story, it’s hard to know how to get any traction here with you, you know.  So I don’t know if you’re getting pressure, honestly, from Dacia because…


MR. BIRD:  Jerry.


MR. HAUTH:  You know, or Prateek or…


MR. MORRIS:  I teed up the conversation when we walked in on Saturday morning.  The Commission had a vigorous debate and talked about it. So--and I looked at the statute, and it says, what can be provided and to the extent which it can be provided?  So we need to talk about that.


MR. HAUTH:  Right.


MR. MORRIS:  And so I…


MR. GRUELICK:  Is there any chance or possibility of getting Prateek on the phone?


MR. HAUTH:  We’re going to hear from Derrick, a Board member, right now.  Derrick, I think you were asking for the…


MR. BIRD:  No, it’s Jerry.


MR. HAUTH:  Or Jerry.


MR. DERRICK STEVENSON:  It was Jerry.  But I’ll do it afterwards.


MR. HAUTH:  Jerry?


MR. BIRD:  Okay.  Yeah.  I think it’s kind of clear to me, we’re a little struck where we’re at.  Prateek, I think he--I don’t think they voted it on that.  I think it was kind of his little suggestion and something for you to think about, Eric.  But you know, he’s not here to be actively participating, but that’s his opinion.  Now, we’re still down to a percentage, so I don’t think we’re having any trouble with a minimum.  I think we’re talking here what’s the maximum, is it going to be reasonable for someone to subcontract?  And it’s absolutely not reasonable that we’re--they’re--I don’t know if they want to start low and then rework, and then like Randy was saying, it’s like a big old negotiations.  

But we have--I understand that with Eric, that we do have to have a set fee.  And he has to have a reasonable reason to deny it because we set some parameters, so if we can prove these parts, he can’t just say, well, I’m not going to use them, so--and then Eric does have a discrimination on his part a lot of time, you know, that’s why we’re trying to keep it from being a personal reason.  It’s a parameter that we all can live with.  And so I believe that we need to come up with a maximum.  I think that’s what they’re getting at.  Let’s get to the point.  What are we going to agree on?  If we’re going to agree on a percentage, I guess we’re going to--it’s got to be reasonable, and you know, so let’s get to it, you know, I...


MR. HAUTH:  Let’s hear--  Thank you.  Thanks, Jerry.  Let’s hear from Derrick.


MR. DERRICK STEVENSON:  Okay.  Well, I’m just going to throw out there, what is wrong with 100 percent?  If it’s all based on--you know, it still has to go to Eric for approval on whether or not we get it.  I don’t know why we need to put any kind of limit on it whatsoever.  I mean, the law doesn’t say that we can’t do 100 percent.  And it’s all still going to be based on whether or not the Commission will allow us to do it.  I think setting percentages and stuff is dangerous.  We’re taking away from helping our program and helping the manager make a…


MR. HAUTH:  Yep.


MR. DERRICK STEVENSON:  Make a decent living.  

MR. HAUTH: Well, and I…


MR. DERRICK STEVENSON:  I mean, it’s a bit crazy, to put it in a basket and say, this is all you can get.  If you give me ten percent and I’m going to be out servicing locations that are not going to allow me to pay into set-aside, not going to allow me to pay my mortgage payment and everything.  I don’t understand it.


MR. HAUTH:  Derrick, and that’s, I think, what we would like to see is no kind of percentage set and more of the, you know, discretion of the agency to be able to allow or not.  But hey, Linda Haseman, are you on the line?  I know it’s 4:00 and we’re getting--we’re still in the discussion, but is there anybody on the line that wanted to ask a question?  I know we’ve been taking…


MS. HASEMAN:  Yeah, I do.


MR. HAUTH:  Yeah.


MS. HASEMAN:  Linda Haseman.


MR. HAUTH:  Yeah.  Go ahead.


MS. HASEMAN:  Hey, Eric, with Prateek’s statement in the last Commission meeting that I listened to, like Mr. Luther did, was his statement based on budget figures that have been vetted by the agency and provided to him?


MR. MORRIS:  I don’t know, Linda.


MR. HASEMAN:  Have you guys ran and vetted any budget figures of what you could sustain and do to even have a comprehensive discussion about what would be a reasonable percentage?  I’m a budget person.  States run off budget.  And for you guys to even--I mean, I just feel that you guys have to vet some numbers, because I heard yesterday that Lewanda Miranda still doesn’t even--she wants to run hers 100 percent.  She doesn’t even have a van yet that’s even been purchase ordered.  So when numbers are starting to be set, that drives right back to a funding mechanism.  And any state government or agency I’ve ever been a part of, federal or state--and I’m not hearing where anybody’s vetted any budget numbers.  So coming from my budget perspective on the whole--you know, I just think that’s where some kind of discussion has to start with vetted budget numbers on how it’s going to be sustained over time.


MR. HAUTH:  All right.  Thank you, Linda.  Art, I know you wanted to ask a question.


MR. ART STEVENSON:  Okay.  Randy, I was at the Commission Board meeting in your place, and I do know this.  Mr. Dujari met with Dacia, how long exactly I do not know, to discuss what was going on concerning this program.  And I do think it’s very interesting that that’s where the benchmark came from.  And actually, all the other Commissioners hadn’t been informed, it came from Mr. Dujari.  And I will tell you, in the interest of transparency and all that good stuff, I have had conversations with RSA, Jesse Hartle, about this situation.  And number one, he has said that be believes that a lot of the Commissioners, and he’s met with some of them, don’t understand the Randolph-Sheppard program, aren’t fully trained in knowing the program.  And I know this to be true because I got an opportunity when I was on the Elected Committee before I got on it this last time to actually vet a couple of new Commissioners.  And all the information that they get in introduction about our program is a maybe 15-minute session with Eric.  And used to be a member of the Elected Committee, and I participated in it a couple of times.  But to make a long story short, the Commissioners do not understand the program at all.  They don’t understand the issues.  And I believe if they did, some of this stuff, we wouldn’t be talking about.


Now, as far as percentages go, we all know that now subcontracting is legal on--and I like teaming partners, but is legal on the federal--in the federal law, and is also legal in the state law.  And so that is just a fact.  And all these decisions should be made based on the individual manager, along with all the information concerning that manager’s facility.  And then a discussion can be made with the agency and mutually agreed upon.  It may be zero.


And by the way, Lewanda, even if she gets the machines that they have ordered, she still will not have her prisons in oper--you know, in full service.  And actually, she has said that she would rather not have to do the prisons.  Now, you know, and her thoughts as an individual, independent entrepreneur, should be considered.  And you know, if she wants to go ahead and do the prisons after Eric and her had--then that should be her right.  If she doesn’t, she has reasons why not.  And then a mutually agreed upon percentage can be agreed on.  And so therefore, you know, I believe that when we set the parameters that it’ll be a mutually agreed upon between the blind licensed manager, maintains the manager’s right to be an independent entrepreneur and discuss with the agency what’s best for their business and what’s best for them is--and those are the things that should be considered.  And since subcontracting is allowed, then the agency should work with each individual, independent manager on what’s a good thing, so…


MR. HAUTH:  Thank you, Art.


MR. SMITH:  Let me ask the Committee, just so we’re--I know, but I’ve heard different things said.  You know, Jerry says let’s get at it and try to arrive at a figure.  I want to know if the Committee is amenable at all to the idea of coming up with a number, or you know, if the answer is yes, then we can start talking about a number.  If the answer is no, then we can start talking about another way to get at it, if we need to.


So is the consensus of the Committee that you want to look toward a percentage on what can be allowed to be subcontracting?  Jerry said he wanted to get to it.  Derrick, where were you on that?  I think you were at 100 percent, so--  Steve?


MR. JACKSON:  Yeah, I’d like…


MR. DERRICK STEVENSON:  This is Derrick.


MR. JACKSON:  Oh, go ahead, Derrick.  Go ahead.


MR. DERRICK STEVENSON:  Yeah.  Well, my whole--here’s my whole thing.  If we put a margin or a percentage in there, and then the Commission does not have the money to purchase the machines and to--for us and that would allow us to service these locations, we’re still pigeonholed because then we can’t put them on a--


MR. JACKSON:  Mm hm.


MR. DERRICK STEVENSON:  --third party anyway, because we’ll be over a certain percentage.  That’s why it’s important.  We cannot put a percentage…


MR. JACKSON:  That’s why it’s part of the conversation here.


MR. HAUTH:  I think that’s what Terry was saying earlier.  So how do we--you know, where--and I think Linda asked where are the numbers to substantiate that this plan could even go forth?  And so--anyway, so…


MR. BIRD:  Jerry.  How about we go with 75 percent?  We’ll do 75.  How about that?  Let’s start.


MR. HAUTH:  No.


MR. SMITH:  Who will do 75?


MR. BIRD:  We are allowed up to 75 percent subcontracted, as long as you can provide the--follow the rules that we put to…


MR. HAUTH:  Your managerial duties and responsibilities.  Right.


MR. ART STEVENSON:  So Jerry--


MR. BIRD:  Right.


MR. ART STEVENSON:  --is--yes, he wants to set a percentage.  Derrick is a no, he doesn’t want to set a percentage.  I am a no on setting a percentage.


MR. SMITH:  Okay.  Steve Gordon, are you on the line?


MR. GORDON:  Yes, I am.


MR. SMITH:  Where are you?  Yes or no?


MR. GORDON:  Can you reword the question?


MR. SMITH:  The question was, are you willing to consider a percentage of what you would be allowed to subcontract?


MR. GORDON:  Yeah, I would, if it would--if it still entails our normal day-to-day work log and activities.  But I still go back to what Linda said, too.  We don’t even have the inter-structure.  You know, we talk about good faith and good faith decisions and working together and transparency and all that.  We have so much to work through with the internal situations with what we’ve already seen happening the last couple years or year and a half with the funding, and we’ve got people out there already that doesn’t have equipment, no trucks.  And I haven’t even said anything about mine much.  I’ll need three trucks.  I’ll need 170-some machines.  I mean, you know, and I’m in a rural location like Derrick and Lewanda and everybody that falls into our category that’s, you know, in the different distances that we had described.  So there’s--that percentage could be worked...


MR. SMITH:  Steve Jackson.


MR. GORDON:  Anyway…


MR. JACKSON:  You done, Gordon?  Steve Gordon, you done?


MR. GORDON:  Yes.  Yes.


MR. JACKSON:  I’d just like to make an--I was making a review of the bill of rights for vendors.  And I would like to make an observation really fast to let people know, it says in there under Section 20 U.S.C. 107b, it says there will be no limitation to the income on vending machines on a vending route.  And I don’t know if that’s going to be able to withhold--  But I don’t believe it’s the Commission’s choice to tell us how to do our business because they don’t necessarily know what each individual has to go through.  So in my opinion, I think it should be the manager’s choice.  And I also think that’s what the legislator is…


MR. SMITH:  That’s a no?


MR. ART STEVENSON:  That’s a no.


MR. JACKSON:  That’s a no.  I think we need to talk to Merrill-- Gretchen or somebody because I think…


MR. HAUTH:  Well, maybe not her.


MR. JACKSON:  I think--well, I think…


MR. SMITH:  Okay.  Randy…


MR. HAUTH:  I hate to do this to you, but I’m not ready to decide that.  I’m not totally--I’m not totally opposed to it, but I’m not to a point where I could say, yeah.  So…


MR. SMITH:  So what’s your answer?


MR. HAUTH:  I don’t know right now.  I can’t make a decision.  I’ll have to process and think through it some more.


MR. ART STEVENSON:  First thing in the morning.


MR. BIRD:  But we’re here today.


MR. HAUTH:  Yeah.  Oh well.


MR. SMITH:  What’s your idea on how you move forward?  I mean, discuss it when?


MR. HAUTH:  Well, let me tell you, I’m not going to say yes or no.  I would possibly consider a percentage, if it were a high percentage, and if the managers that I represent--even though it’s just the board, if the managers I represent supported it and if, you know, the agency could provide their implementation plan and substantiate that that’s not going to cause hardship on anybody.  So I’m not totally opposed to it, but I need to think it through a little bit more.  Five to ten percent, absolutely not.


MR. GRUELICK:  Well, what’s a high percentage to you, Randy?


MR. HAUTH:  Kind of like what Jerry--  I don’t know.  I’m going to have to think, so…


MR. SMITH:  So I’m trying to get a feeling for the--we’re writing rules now.


MR. HAUTH:  Yeah.


MR. SMITH:  So are you saying you want to put this conversation off?


MR. HAUTH:  Let me take ten minutes and kind of think through it.  If I said yeah, I would possibly support it, there would have to be some parameters around that whole thing, you know.  I absolutely don’t want any manager to have their income limited or--you know, so it would have to be--  I do believe the legislators want the managers engaged in their business.  However, I also do believe that they want and allow for subcontracting.  How we marry those together, I don’t think the agency has come forward with a plan yet.  And so why we’re having to come up with a plan, I don’t really know.


MR. ART STEVENSON:  Chair Hauth?


MR. HAUTH:  Yeah.


MR. SMITH:  Well, we’re not coming…


MR. BIRD:  Jerry.


MR. SMITH:  We’re not coming up with a plan.  We’re coming up with--we’re coming up with--we’re…


MR. ART STEVENSON:  May I…


MR. HAUTH:  Yes, Art?


MR. ART STEVENSON:  May I say that right now, we’re at 3-2.  If you vote yes, then there’s consensus.  You vote no, it’s a tie, and it’s nothing…


MR. SMITH:  I think you’ve got it backwards.


MR. HAUTH:  Well, it’s not really voting a motion.  It’s…


MR. SMITH:  Yeah.  Yeah.  We’re not--you know, we said on day one we were--it’s not necessarily a democratic vote.  We’re trying to get a consensus.  And obviously, regardless of how you vote…


MR. HAUTH:  I think we come back in the morning, honestly,--


MR. SMITH:  There’s not a consensus.


MR. HAUTH:  --talk about this.  Let’s--we’ve got some more time.  Let’s deal with some other things and come back in the morning.


MR. BIRD:  Jerry.  Got one more question.


MR. HAUTH:  Sure, Jerry.


MR. BIRD:  Yeah.  I’m just trying to make it clear, you know, because I am concerned like the rest of you, is the agency going to be able to provide the equipment and the necessary--to do the job they want us to do?  Like doing them ourselves, okay, I get that.  And I think what I get the most of is we’re real concerned because of how they are, and we really don’t have people that are actually businesspeople in our program to make these business decisions, which troubles me.  But the idea is, I think--100’s out, I’m thinking.  But I also think if that’s why we want to make sure that they don’t want to limit us from vending machines, and then they want us to pay a higher percentage set-aside because they want it this way, you know.  We’re not going to pay for this.  We want benefits.  We’re not going to support your staff.  We’re not going to take our set-aside and have you, because you want us not to subcontract, make less money, at least some of us, so you can get your set-aside.  This is our set-aside.  It just irritates me.


MR. HAUTH:  Luther, go ahead.


MR. GRUELICK:  Possibility.. middle ground.  You know, the financial situation of funding for the agency and the program seems to be a fairly critical issue, possibly taking it along if the agency can’t fund it, then the vendors can go with the subcontractor, something like that, would that...


MR. JACKSON:  That seems logical to me.


MR. GRUELICK:  Is there any possibility to…


MR. HAUTH:  Yeah, I mean, let’s…


MR. SMITH:  Yesterday, when we talked--we--brought it up today because we backed off of that.  But yesterday, we talked about the exceptions, and we put in there, if funding wasn’t available.  So--


MR. HAUTH:  Sure.


MR. SMITH:  --I mean, you could--what you could do, and this still won’t get at what we’re talking about, get us a few inches closer, not much, but…


MR. GRUELICK:  It all counts.


MR. SMITH:  You could say there in the section on what we’re talking about, subcontracting, that a request will not be denied without justification, and that it’s understood that if the agency cannot--doesn’t have the financial resources to buy the equipment, then there--you know…


MR. JACKSON:  Subcontractor.


MR. SMITH:  The vendor will be allowed to continue subcontracting.


MR. HAUTH: Sure. And those are some of the things I want to think through...


MR. SMITH:  That’s clear cut.  But that still doesn’t get at what Eric’s issue is.


MR. JACKSON:  A percent.


MR. SMITH:  Yeah, percentage.  So--but I mean, how do y’all feel about that language, Eric?  I mean, if you say--if we say you won’t deny it without justification, and then if you don’t have the resources, then you don’t have to…


MR. JACKSON:  Self-service.


MR. SMITH:  You can continue to subcontract if you don’t have the resources to buy the machines.


MR. MORRIS:  I think the resources discussion is a given.


MR. SMITH:  I know, but if it’s going to give some comfort level just to…


MR. MORRIS:  Yeah, we can talk about it.


MR. JACKSON:  How is it a given?  You know, we haven’t seen the…


MR. MORRIS:  No, but…


MR. SMITH:  It’s a given that if you don’t have to resources, you’re not--they’re not going to make you…


MR. JACKSON:    Oh.  Oh.  


MR. MORRIS: That’s what led to the extent of subcontracting that’s happening now.  The agency didn’t have the money back in the day, so…


MR. SMITH:  Okay.  So I’ve got three solutions.


MR. MORRIS:  What have you been waiting for?


MR. SMITH:  Because none of them are good! [Laughs.]

MR. MORRIS:  Got ya. Okay.  


MR. SMITH:  Okay, solution number one is that, okay, we continue to beat this horse to death on the percentage.  And I mean, let’s face it, we’re never going to get together on the percentage.  I mean even if the Committee comes back tomorrow and they say they want to talk about a percentage, it’s not going to be anywhere near what the agency--and maybe I’m wrong, you know, unless, I mean--when Randy talks about meeting in the middle, you know, and going from 0 to 90, you know, I don’t know what the middle is.  But I don’t--I mean, do you guys--I don’t see you guys getting together.


So the second option is to put language in there that says that when they ask for approval, that it will be decided then to the extent to which--would it apply to all sides or just some sides.


And the third option, which is the easiest option, and the one that goes against everything we’ve been trying to do for the last four days, is to punt and kick the can down the road, as Eric said, and come up with language that says something to the effect that the agency, with the active participation of the Committee, may develop policy that could determine the extent to which facilities could be subcontracted.


And so there you’re just kicking it down the road, that policy would still have to--for the Commission would still have to go to RSA, but you’re under a crunch here to get these rules done, and so those are three things--three options to consider.  So we can continue to hammer out and try to come up with a number.  We can come up with language that allows them to--the extent to which--you know, to approve all or part of the subcontract, or we can come up with language that kicks it down the road and puts it in policy.


The fourth option is just walk away and do nothing.  And then my fear is the agency is going to put something in, and you know, we’ve been trying to stay away from the final authority, but we need to address it, you know, and I don’t want to get to that fourth option.  So I’m taking that option off the table.  You’ve got three…


MR. ART STEVENSON:  Thank you.


MR. SMITH:  You’ve got three options.


MR. ART STEVENSON:  Thank you.


MR. SMITH:  But if we don’t take one of those three options, the fourth option could come into play.


MR. ART STEVENSON:  And…


MR. BIRD:  Jerry.


MR. ART STEVENSON:  And as a manager…


MR. HAUTH:  Right after Art, Jerry.


MR. ART STEVENSON:  Okay.  As a manager, I am not going to take away any blind licensed manager, including myself, the right to make a business decision that is best for their business.  And I don’t believe the agency should take away that manager’s right because we are independent entrepreneurs.  And so I can say that I hope the agency embraces that each one of us, each manager, and I know they have the capabilities of making the appropriate business decision for their businesses.  And I say right now, I don’t have the authority, no do I want the authority, to take that away from any manager.  Not Randy, not Steve, not Lewanda, not--anybody on this phone, I want you to know, I am not going to support taking away your independent entrepreneurial right to make a business decision concerning subcontracting.  And I believe that the Agency should honor that because they’re supposed to train us in all the aspects.  I’ve been in the program for 31 years.  I got to make the decision whether I was making homemade soup or I was buying a premade soup that I only had to add water to.  And you may say, “Well, that’s not the same decision, Art.”  Well, yes, it is.  It’s the same decision because it concerns my business.  And I won’t take that right away to--if you have a cafeteria to what--how you’re going to do your soup, or how you’re going to conduct getting--fulfilling your obligation of your contract or permit concerning vending.


MR. HAUTH:  Thanks, Art.  Jerry?


MR. BIRD:  Yes.  That kind of brings me up to that--independency. When we first--when I got into this program, what did we all think we was going to do?  Didn’t we think we was going to--the agency under the Randolph-Sheppard Act.  I kind of think we’re forgetting about them just being SLA, not the Commission for the Blind, even though they happen to be our SLA, so they don’t have to be.  So why do we have to be on whatever they want?  It’s not--we’re a specialized program.  So once again, I feel I’m not--I can see some of this, but I just keep feeling--constantly losing my independence, make my independent decisions, which is why entered this program, because I wanted to be my own boss.  And as long as you’re strong and you’re making a good percentage and paying in set-aside, you must be doing something right.  What I’m really troubled with now it’s the agency--and then I want to hit on the final decision making.  I’ve heard that a lot.  And all that tells me is, why am I here today?  You’re going to do whatever you want to do, you’re just going through the motions.


Now, I also think that we do have a decision, and I’ll tell you--a little differently, if this board decides not to pass your rules, you guys decide you want to just, you know, take final authority, well, then, the--you have to send it to--they never got our blessings.  Well, it hasn’t been decided.  I don’t think you can actually go without maybe getting some lawsuits saying that we didn’t agree to it even though you’re saying, “Well, you didn’t want to do it.  We just took the hammer and this is how it’s going to be.”  When does this hammer stop and we quit reducing my independency to run my own business?  When I got in the program, it was you guys train me, you license me.  If I’m licensed, I’m the manager, I’m the guy--licensed as a blind person.  We’re to oversee the program, not define it and hammer it down how they see fit.


MR. HAUTH:  Thanks, Jerry.


MR. BIRD:  So…


MR. DERRICK STEVENSON:  This is Derrick.


MR. HAUTH:  Yeah, Derrick.  Go ahead.


MR. DERRICK STEVENSON:  Okay.  I just want to throw this out.  If we go on the path that we’re going now, when this rule book comes out, my employment has ended because there is no way that I can make a living--  I won’t be able to service Eugene because it’s just not practical.  And the locations down here in Grants Pass don’t generate enough money for me to cover all the things that I need to cover in order to have employees and trucks and all that.  So if we stay on this path, you know, 2020, I’m gone.  And that’s where we’re going.  And I don’t think that’s what the legislatures intended to happen here.


MR. GRUELICK:  I don’t think that’s where we’re going.  And you know, Art and everybody here, you know, as a contractor, I’m licensed by the state, and that still doesn’t give me the right to run red lights to get to my job faster, and so on and so forth.  There’s rules that are there for a reason.  You guys are running your business, you’re still subject to the health codes, for example, you know.


MR. HAUTH:  Okay.  Anybody else before we kind of go in a different direction or wrap it up for the night?  Is there anybody else on the line at all that wanted to make a comment?


MS. JAYNES:  This is Lin.


MR. HAUTH:  Hi, Lin.


MS. JAYNES:  Hi.  Good afternoon, everyone.  I know it’s been a long day.  Just trying to expand a little bit on what Jerry said, and Derrick as well, there’s a lot of us who would very much be hurt by a lot of this.  I’m in a rural area, same as Lewanda and Derrick.  And the miles between some of my sites ranges anywhere from 90 to 120 each way.  This is kind of a catch-22, but I did want to mention that we’re not only licensed through the State Oregon Commission for the Blind, we’re also--we now hold business licenses with the state of Oregon.  Several of us, if not all of us, are doing that.  So we are businesses.  I mean, we own our own business.  We may be in a disability state program, but we’re also Oregon licensed businesspeople, as well.  Thank you.


MR. HAUTH:  Thanks, Lin.  Anybody else?  Okay.  Now, I know this has been a vigorous discussion.  It says “may,” right?  It doesn’t say we have to.


MR. SMITH:  Yes.


MR. HAUTH:  So you know, that might be something we can consider, Eric.  I mean, you know, we can either go one way or the other, or we can find a way to work it out.  But I’m certainly going to think about it tonight, and hopefully you guys do, or you do as well, so…


MR. MORRIS:  I’ll do the same.

MR. JACKSON:  I have one quick idea.  It’s real quick.  It’s what if there was a percentage of managers that agreed to do a certain amount of self-service, and then there was another group of managers that were excluded possibly because their routes were so far apart?  Because that’s what we’re--that’s what I’m seeing from kind of a…


MR. HAUTH:  Well, we’re going to think about all that stuff tonight.


MR. JACKSON:  Okay.  I just wanted to throw that out there for Eric because that might help…


MR. HAUTH:  So Terry, back at ya.


MR. SMITH:  Okay.  So we had two things in the parking lot.  One was about grievances.  And I don’t know how you want to handle it, because I mean, in my review of it, I don’t think RSA will approve it.  I know Eric said they’ve looked at it.  You know, I don’t think that they’ve thoroughly reviewed it because in every case I’ve ever been in, you cannot make somebody go to the administrative review and all that--go through that process.  You know, it’s an optional process.  And so I think that they’re going to probably kick that back.  And because of the way your process is set up, I mean, it’s a good--in many cases, it might be three or four months after the action before you even get--can even apply for a fair hearing.  There’s two steps, an informal review and then the director’s review.  And then there’s an evidentiary hearing.  And the only way you can file for an evidentiary hearing is if you basically disagree with the director’s review.  And I don’t think that’s going to be compliant.


MR. HAUTH:  So in most cases, you’ve seen the--  What’s the best practice out there that you’ve seen?


MR. SMITH:  That that’s optional.  If the vendor doesn’t think that an informal review or director’s review will resolve the issue, then he can go…


MR. HAUTH:  So you can sign up for a fair hearing without going through the…


MR. SMITH:  Yes.


MR. HAUTH:  Yeah.  And you know, so…


MR. ART STEVENSON:  Isn’t that what we’ve been told in the past?

MR. HAUTH:  Yeah.  So what I would share…


MR. SMITH:  No.  That’s--your rules don’t let you do that.


MR. HAUTH:  What I would share, Terry, and I’ve heard that same thing, it’s been denied by Ms. Johnson, you know, numerous times.  So let’s find a way to make it better for everybody.


MR. SMITH:  What’s been denied?


MR. HAUTH:  Not going through the director’s review or the administrative review, that’s been denied.


MR. SMITH:  Yeah.  I know.  Because your rules--that’s what your rules say.


MR. HAUTH:  Yeah.  Yeah.  So if there’s a way that…


MR. GRUELICK:  What about arbitration?


MR. HAUTH:  Without pointing fingers at the agency, if there’s a way that if a complaint comes up, that the rules direct us through to the fair hearing.  Because what I have seen, you know, the agency starts to circle the wagons and starts to weigh in and get the AG’s opinion.  Then they start to document the case, which you know, I get that part.  However, yeah, if we can find an easier way to make it…


MR. GRUELICK:  It’s not a level playing field.


MR. HAUTH:  Yeah.  Yeah.  So if we can make it--  I mean, Eric, I know that you and I have had discussions about this, and Dacia and I and you kind of had discussions, but what’s the agency’s position?  Because Terry’s saying that he doesn’t believe it’s legal for the agency to do that.  The agency has said, “Yep, you have to do that.”  So is there a way to, you know…


MR. SMITH:  Well, right now, you’ve got rules that say that that’s the way it’s got to be.


MR. HAUTH:  Right.  Sure.


MR. SMITH:  And RSA approved these rules.


MR. HAUTH:  Right.


MR. SMITH:  So…


MR. HAUTH:  They’ve approved a lot of stuff.  But I get that.  Yeah.  Yeah.


MR. SMITH:  They’ve approved all kinds of crazy stuff.


MR. JACKSON:  Federal law supersedes it.  Right?  That’s what…


MR. HAUTH:  But if a person challenged that, more than likely, it would be upheld that that’s not the proper way.  So is there a way for us to, you know, find a--an around or…


MR. MORRIS:  I don’t know what that looks like.  I mean, it…


MR. HAUTH:  Well, what Terry says is, you file a complaint, you don’t have to go through the director’s review and/or the administrative review.  It’s optional.  You can try and do it.


MR. MORRIS:  Yeah.


MR. HAUTH:  But you can also file for a fair hearing.


MR. ART STEVENSON: Period.


MR. MORRIS:  I don’t know about that, because I thought your guys’ issue was with the Office of Administrative Hearings.


MR. HAUTH:  Well, that’s one of them.


MR. ART STEVENSON:  No.  Part of it is, and we need to address that issue because there has to be--when you go to the Office of Administrative Hearings,--


MR. MORRIS:  Sure.


MR. ART STEVENSON:  --it has to be mutually agreed upon by the blind licensed manager and the AG’s office that you’re going to accept summary judgment.  Or that you accept certain issues as facts of law.  But--and I’ve talked to RSA about this.  You have to allow for a full evidentiary hearing.  And granting summary judgment, even at the protest of the attorney and the blind licensed manager, means that it’s automatically going to arbitration because there were no witnesses.  It did not fit the parameters of…


MR. HAUTH:  Hey, Art, you’re right.  It’s 4:42.  And I know you’re right, so--don’t leave, though.  Don’t leave.  So Terry, I mean, let’s hear from the board.  But I believe the board would say, yeah, make it optional, not have to be a director review and/or an administrative review.  We can file for a full evidentiary hearing without that.  And what I’m hearing from you is your understanding is that that would be supported by RSA.  So from, Eric, your position, I’m sure you can’t just make that decision without conferring with…


MR. MORRIS:  Yeah.  Because what--that’s a little outside what I was prepared to talk about.  What Art’s saying is not necessarily--I don’t agree with that.  And RSA, I’ve had some talks with RSA about summary judgment.  And if both sides don’t agree to do summary judgment, there isn’t summary judgment.  That’s the whole point of that.


MR. JACKSON:  And he also said…


MR. ART STEVENSON:  What is that?


MR. HAUTH:  Well, let’s…


MR. MORRIS:  If there’s a summary judgment in a case, it’s because both sides agreed that the judge would make that kind of a determination.


MR. ART STEVENSON:  Not in the last two…


MR. HAUTH:  So Terry, what point are we on right now?


MR. SMITH:  I don’t think that’s correct.  I think summary judgment means you’re filing to have the judge rule in your favor without having…


MR. MORRIS:  Both parties have to agree to the issues for summary judgment.


MR. SMITH:  Not in a court, they don’t.


MR. MORRIS:  This isn’t a court.


MR. BIRD:  How’s that fair?  It’s a fair hearing.


MR. SMITH:  I don’t know.  Maybe it’s different.


MR. MORRIS:  I’m just--that’s my interpretation.


MR. HAUTH:  Hold on just a second, Derrick.  Let’s…


MR. ART STEVENSON:  I agree with you, Eric.


MR. HAUTH:  Let’s get back to the director’s review and the administrative review portion of the complaint that we were talking about.


MR. SMITH:  So the other thing was, I mean, you’re going to allow a vendor from another state to file a request for grievance in your state?


MR. MORRIS:  If I remember correctly, Terry, that piece of it in there was to allow if a vendor from another state came in and was denied licensure, that’s why that was in there.  So they had a recourse for denial.


MR. SMITH:  Fair hearings are only available to someone with a license.  Trainees who you do not license are not entitled to a fair hearing under the Randolph-Sheppard Act.


MR. HAUTH:  A full evidentiary hearing.  Right?


MR. SMITH:  Yeah.  They can still file a grievance with the Commission, to, you know--


MR. ART STEVENSON:  Against the agency.

MR. SMITH:  --as…


MR. MORRIS:  I got you.


MR. .TERRY SMITH:  But they’re not entitled to an evidentiary hearing under the Randolph-Sheppard Act.


MR. MORRIS:  I have to go back and look.  But I understand what you’re saying.  I just--it’s been a while since I looked at that piece of it.  But I’m sure that’s why it’s in there, was to allow for…


MR. SMITH:  Okay.  I understand why it was in there.  I’m just looking at it from a compliance standpoint.  And the interesting thing is, as I read it, they can requ--they can go straight to the evidentiary hearing.  They don’t have to go through the other steps, whereas licensed vendors do.  So they just basically can skip straight to evidentiary hearing, whereas licensed vendors can’t.


MR. JACKSON:  Seems backwards.


MR. SMITH:  So those are my issues with the grievance thing.  And like I said, I want to read through these rules and make some suggestions probably on some other things.  But I mean, we can either try to fix that, you can let me--I won’t have time tonight, let me work on it and submit something for everybody to look at.  Or you can just wait and send them to RSA the way they are, and let RSA kick them back.


MR. HAUTH:  Well, I think we look at it, and obviously, Eric’s going to have to, you know, talk to…


MR. MORRIS:  Well, and the thing to understand is the one piece that I know you guys have talked about and I’ve heard lots about is the Office of Administrative Hearings.  That’s not optional for the agency.  That’s part of Oregon’s setup.  And that’s not the right word for it, but that’s--my understanding, that’s in the statute.  We use the Office of Administrative Hearings for these fair hearing processes.  So you know, if you want to talk about things outside of that, you know, like you said, we got the…


MR. ART STEVENSON:  For employees, not independent entrepreneurs. And you can set up a system…

MR. MORRIS:  We’re not going to, Art, though.


MR. ART STEVENSON:  Well, I understand that.  And that’s our main problem, because they don’t have the authority--administrative law judges don’t have the authority to make the decisions that are necessary to end up settling the case.  And therefore, it’s wasted time, money, and effort.  And I don’t want to do that anymore.  I want to be able to say, “Hey, we got a system where things may get settled so that the agency and the blind licensed manager don’t have to spend money going to arbitration.” Because it costs money.  And that’s my point on the full--I mean, you know, the full evidentiary hearing and using an administrative law judge.  And I still disagree with that because we are a separate program that we can set up a full evidentiary hearing that doesn’t have to be through the administrative hearing of the state.  But anyways…


MR. MORRIS:  I hear what you’re saying.


MR. ART STEVENSON:  Yes, I know you do.


MR. BIRD:  Jerry.  One question.


MR. SMITH:  Are you wanting some type of arbitration process or what?  Are you willing to--


MR. HAUTH:  Jerry, hold on just one--Jerry, hold on just one second.


MR. SMITH:  --talk to a judge outside?


MR. ART STEVENSON:  It used to be a panel, Terry.


MR. SMITH:  Sort of like arbitration?


MR. ART STEVENSON:  Yeah.  And it used to be like a person from OCB and…

MR. SMITH:  Okay.  I’m just wanting to understand the…


MR. HAUTH:  I don’t think there’s ever been a successful outcome for a vendor in the state of Oregon through the administrative hearing process.  So…


MR. SMITH:  Well, and that’s…


MR. HAUTH:  Yeah.  Right.


MR. SMITH:  That’s consistent with everybody.


MR. HAUTH:  Sure.


MR. SMITH:  Just, in all honesty, when you have a state employee handing judgment against another state employee versus the private--you know…


MR. HAUTH:  Right.  And when you have an administrator and a director working, you know, and you know, it’s just, I believe, a natural kind of concurrence, so I don’t…


MR. SMITH:  I’d rather go one step and cut out evidentiary hearings and go straight to arbitration.


MR. HAUTH:  Sure.  Me, too.


MR. ART STEVENSON:  Amen to that.


MR. BIRD:  Jerry.


MR. HAUTH:  Jerry, go ahead.


MR. BIRD:  Okay.  You know, I think the whole thing is the key word in the Randolph-Sheppard that says you’re going to get a full evidentiary hearing.  If you go straight to one without being able to produce your evidence, that’s totally off the thing.  The idea is for the blind person and the other side to produce evidence.  They call them facts.  And then a decision is made.  It is very true that with a state ALJ, which was only changed by Chuck Young to decide that he wanted them to decide, it used to be the other way.  And so--because they’re on the state side.  I mean, come on.  It’s supposed to be fair.  That’s why we never have won one.  And we go to an arbitration and we win.  And I think this is what I’m trying to get at, Terry.  You can explain it.  The true fact is what most managers in the state will lose at the state level and then win in that federal level is what we’re saying, that’s such a waste of money.  So why are we letting people--an AL judge don’t even know the Randolph-Sheppard Act?


MR. HAUTH:  But--hey, Jerry.  Jerry, you’re right.  But to change it in the rules, you know, working with the agency, you know, that would be the ideal way to do it.  But you know, how do we get to that point?  You know, what Terry’s saying is it looks like people can go right around that to the fair hearing, but then you run into another--  So I mean, I absolutely agree with what you’re saying.  But the agency, also through the rule process, is going to have to agree with changing it to their benefit, too.  So I don’t know how we do that.


MR. MORRIS:  Terry, what did you guys do in Tennessee?


MR. SMITH:  We had an optional administrative review.  And then we had to take it and file for a fair hearing.


MR. MORRIS:  And who did the fair hearing?


MR. SMITH:  Ours was worse than yours.  Ours was a hearing officer that actually worked for the Department.  They were supposedly independent hearing officers.  They weren’t administrative law judges.  They were hearing officers.  They didn’t work for services for the blind or rehab, but they did work for the umbrella organization.  It was not an independent judge out there somewhere who... I mean, [inaudible]. 


MR. GRUELICK:  Is there anything in the law that precludes arbitration?


MR. SMITH:  I don’t know what your state law has…


MR. ART STEVENSON:  No.  You have to have a full evidentiary hearing first.


MR. SMITH:  Well, that’s not what we said.


MR. GRUELICK:  That’s not what I’m asking, Art.  I’m asking if, you know, if you guys agree to it…


MR. SMITH:  I don’t know Oregon state law.  That’s a legal question I can’t answer…


MR. HAUTH:  And they’ll force you through a--you know, they--I don’t know.


MR. GRUELICK:  Okay.


MR. HAUTH:  Yeah.  So we have one other item in the parking lot.  It looks like everybody’s kind of worn out for today.  Are we going to deal with those things in the morning, or what are we going to do?


MR. SMITH:  We’ve got one thing outside of the…


MR. HAUTH:  Unassigned vending we have in the parking lot.


MR. SMITH:  No, no.  Not unassigned vending.


MR. HAUTH:  Or federal…


MR. ART STEVENSON:  No, we--they didn’t receive anything.


MR. HAUTH:  Okay.  Okay.  So what else do we have?


MR. SMITH:  The only thing left that I have in my notes in the parking lot was the continuous operation of the vending facility.


MR. ART STEVENSON:  What?


MR. JACKSON:  The operating agreement.  Is that what you mean?


MR. HAUTH:  That’s not in the parking lot, but…


MR. SMITH:  No, no, no.  Where y’all brought up about the…


MR. HAUTH:  Continued operation of a vending facility when there’s…


MR. SMITH:  The agency.  You--we got off…


MR. JACKSON:  Oh, that does have to do with unassigned vending.  Right?  Is that what that has to do with?


MR. SMITH:  Well, yeah, I guess it does, indirectly.


MR. JACKSON:  In--yeah.


MR. SMITH:  So I don’t know whether y’all want to take that up or not.


MR. BIRD:  It’s already in the statutes.


MR. ART STEVENSON:  What are we doing tomorrow?


MR. SMITH:  Well, Randy, y’all are going to think about this teaming thing and then this is the only thing I have in the parking lot.


MR. ART STEVENSON:  For two hours.  So we’re going to beat--I mean, we’re going to talk about it for two hours.  But Terry, there is more stuff there.  There’s the no-cause clause.


MR. SMITH:  That’s not in the rules.


MR. ART STEVENSON:  Huh?


MR. SMITH:  That’s not in the rules.  That’s in the operating agreement.


MR. ART STEVENSON:  Okay.  Are we addressing the operating agreement?


MR. SMITH:  I don’t know.  It wasn’t on my list.


MR. ART STEVENSON:  Well, and see…


MR. SMITH:  If you want to discuss it…


MR. ART STEVENSON:  Well, and see, this is why we wanted to start, you know, discussing this this whole dang handbook beforehand because…


MR. SMITH:  We’re going to have another chance.


MR. ART STEVENSON:  Yes.


MR. SMITH:  You know, if Eric agrees, that we’ll set up a meeting on the telephone.


MR. ART STEVENSON:  Right.


MR. HAUTH:  And Terry said we could meet earlier tomorrow.  We could meet at 8:00 if people want to, or if the agency wants to, or you know.  So we can get three hours, I don’t know if that will be of benefit or not.


MR. ART STEVENSON:  Well, let me say that, you know, there’s--I definitely need to see what we’ve done here because in my--you know, so I can read through it.  I do believe the no-cause clause operating agreement--and we haven’t addressed the operating agreement.  I believe it’s critical before we say okay.  And I know RSA wants the operating agreement addressed.


MR. HAUTH:  Yeah.  That’s a big issue.


MR. ART STEVENSON:  No, it is.


MR. HAUTH:  Yeah, a big issue.


MR. BIRD:  Jerry.


MR. ART STEVENSON:  And so…


MR. HAUTH:  Hold on just a second, Jerry.


MR. ART STEVENSON:  Let’s…


MR. BIRD:  Yeah.


MR. SMITH:  What does RSA want to address?  What’s RSA want to address?


MR. ART STEVENSON:  They want it in compliance with the law.  Right now, it says that they can remove you from a facility without cause.


MR. HAUTH:  Without--yeah.


MR. ART STEVENSON:  Without due process.  And the operating agreement’s a mess.  Go ahead and read it tonight if you want to read it, Terry.


MR. HAUTH:  I know RSA has given some guidance on it.  And Linda Mock, when she was the administrator, and the Board of Commissioners also acknowledged that it wasn’t--I’m summarizing, but wasn’t proper.  And it allows like a limit to due process.  I think a building manager can request--  I forget exactly what it is, but it limits the due process.  So instead of putting the onus on the agency to go through the due process for termination, they can--the building can just say, we don’t want him anymore, you’re out of here, so…


MR. SMITH:  Oh, that reminded me…


MR. DERRICK STEVENSON:  This is Derrick.


MR. HAUTH:  Jerry wanted to say something, and then Derrick.  Jerry?


MR. BIRD:  All right.  Let’s see here.


MR. HAUTH:  Unless you want to go after Derrick.


MR. BIRD:  I’ll go after Derrick.


MR. HAUTH:  Okay.


MR. BIRD:  I forgot.


MR. DERRICK STEVENSON:  Yeah, I just want to touch a little bit more on the no-cause clause because not only did the Commission allow him to say that the manager could no longer service that location, they said that the Commission for the Blind could no longer have the contract.  And I don’t--you know, a no-cause clause that let’s an entity opt out of the law, that is completely wrong.


MR. ART STEVENSON:  Oh, yeah.


MR. BIRD:  I got it now.


MR. HAUTH:  Okay.


MR. BIRD:  So I’m a little confused.  I need some clarity.  The way--I’ll tell you the way I see it, I mean, where we’re supposed to end up here.  Maybe I’m wrong, but this is the way I see it.  We’ve been working on the legislatures, what they wanted to put in our handbook.  Correct?  But I--the way I understood it, we would only be voting and accepting and approving only the legislature’s part.  The rest of the handbook that they shoved in, that they brought in is not approved.  It’s never been approved.  So I hope you don’t mean that we’re going to not go into every item, but we’re going to--that handbook is going to be a part of it, the old handbook.  What is it?


MR. ART STEVENSON:  That’s what OCB is trying to do.


MR. MORRIS:  RSA has said that they want the entire rule package.  They will not take it in sections.


MR. BIRD:  Well, then they can’t get it because we cannot let this handbook go on the old one.  Now we’re back to why we didn’t want to use this one.  We would understand it was going to be a guide.  I’m getting tired of getting tricked into all this baloney.


MR. HAUTH:  Eric, so when is the very last day that you have projected that we would have to submit this to the legislators or RSA?  Or I mean, I know you set a timeline, but…


MR. MORRIS:  Yeah.  So if you go back and look at the timeline…


MR. HAUTH:  But I mean, did that project the very last day or did that kind of put a schedule close to that?  Because I’m trying to figure out…


MR. MORRIS:  Yeah.  It’s plus or minus.  So what it would look like is that you and the Commission would be voting to adopt or not adopt in late August, and I can get it to Jesse by the first part of September so he can review it before BLAST.  And we have to file…


MR. JACKSON:  By November 12th.


MR. MORRIS:  Well, no, it’s--we have to file in the Secretary of State’s--


MR. JACKSON:  Oh, right.


MR. MORRIS:  --bulletin to get it in the bulletin by October 1, has to be by like the 15th.  I think it’s actually the--I want the 14th so we don’t hit the 15th cutoff of September.  So there’s just a little bit of leeway in there.  And Gretchen still needs to review it, and she’s on vacation next week, so…


MR. HAUTH:  What is your availability, Terry?  I know you…


MR. BIRD:  Ambush!

MR. HAUTH:  I know you have--just out of curiosity, I know you have other things going on, but…


MR. ART STEVENSON:  Randy?


MR. HAUTH:  Yeah?


MR. ART STEVENSON:  Can I say something?


MR. HAUTH:  Sure.  Please do.


MR. ART STEVENSON:  I’ve talked with Jesse extensively.


MR. MORRIS:  Yeah.  I talked to Jesse today, Art.


MR. ART STEVENSON:  Well, and so did I, for over an hour.


MR. HAUTH:  No wonder I couldn’t get to him! [Laughs.]

MR. ART STEVENSON:  And I don’t believe that there’s a mandate by RSA that the stuff that’s mandated to be done by November 15th can’t be okayed and run through the process.


MR. MORRIS:  So are you speaking for Jesse?


MR. ART STEVENSON:  And…


MR. MORRIS:  Is that what you’re doing?


MR. ART STEVENSON:  Huh?


MR. MORRIS:  Sounds like you’re speaking for RSA.  That’s what it sounds like.


MR. ART STEVENSON:  I didn’t say I was--  I said…


MR. MORRIS:  That’s what it sounds like.


MR. ART STEVENSON:  I said, Eric, that I don’t believe--and if I’m incorrect, I’d love to see that in writing from Jesse, in writing from Jesse, that RSA will not help us follow the mandate by the legislature and then address the other rules in a timely manner, but that the whole vetting process by the Elected Committee and active participation is done.  So if Jesse is willing to put that in writing that RSA won’t pass the necessary stuff that we have to reach that thing without the rest of this stuff, then I will--I don’t know what I’ll do.  I might file a complaint or something like that because--but I don’t--I would like to hear those words out of his mouth.


MR. HAUTH:  So…


MR. SMITH:  What’s he supposed to say?


MR. ART STEVENSON:  Huh?


MR. SMITH:  What do you want to hear him say?


MR. ART STEVENSON:  That he said we couldn’t address the other things--


MR. DERRICK STEVENSON:  Separately.


MR. ART STEVENSON:  --separately.


MR. SMITH:  What other things?


MR. JACKSON:  Eric said they just turned the handbook in in entirety.


MR. SMITH:  That’s true.


MR. JACKSON:  Well, why can’t you believe that, Art?


MR. ART STEVENSON:  Huh?


MR. JACKSON:  You don’t believe that?  Is that what you’re saying?
MR. ART STEVENSON:  No, that’s not…


MR. MORRIS:  That’s exactly what you just said, Art.


MR. JACKSON:  You want to be able to have them review the parts that we worked on…


MR. ART STEVENSON:  Hey, Eric, you’re not listening to what I’m saying.


MR. MORRIS:  Yeah, you’re right, Art. I’m not anymore.

MR. ART STEVENSON:  Okay.


MR. MORRIS:  I’m not anymore.


MR. ART STEVENSON:  Okay.  Fine.


MR. HAUTH:  So how do we save some--I mean, you know…


MR. SMITH:  Okay.  Get your public comments, or you can at least ask for public comments.


MR. HAUTH:  Yeah.  Public comment?


MR. JACKSON:  I have one.


MR. HAUTH:  Okay.


MR. JACKSON:  I’d like Eric to remember that all this work is to benefit the blind managers of Oregon and to try to help do that as best we can.


MR. HAUTH:  Any other public comment?


MS. HASEMAN:  Linda Haseman.


MR. BIRD:  Jerry Bird--oh.


MR. HAUTH:  Lin, go ahead.  Was that Lin?


MS. HASEMAN:  Linda.


MR. HAUTH:  Linda, go ahead.


MS. HASEMAN:  Linda Haseman.


MR. HAUTH:  Go ahead.


MS. HASEMAN:  I just know for a fact that the operating agreement is a huge item.  The current handbook that went through RSA that you guys are looking at, it has the definition, I believe, of operating agreement, but doesn’t even have an operating agreement.  And the current one is quite a mess.  And it just got ruled on a couple of months ago by an ALJ that it was okay at the end of every year that the agency could end--not even renew operating agreements so--for any manager, basically.  And Steve Jackson is--his whole situation is now going to arbitration because of the arbitrary handling of his operating agreement.  So you guys do have to do your due diligence to make sure.  And I remember you guys all wanting to start this process in July.  So be very careful of quickly trying to get things done.  I know it’s important to get it done by the legislative timeline, and I want you guys to do that and get that done.  However, do not be rushed and miss the things that are key.  And the operating agreement has been a bone of contention for a number of years, it needs to be handled, as well as the full evidentiary hearing.


I did a lookup on the administrative law judge situation, the Oregon Administrative Hearings Office.  And primarily, agencies win time and time and time again whether it--it doesn’t matter if it’s a licensed blind manager.  They rule constantly for the agency.  So you know, it’s got to be a full evidentiary hearing.  You’ve got to allow for witnesses, and this summary determination nonsense doesn’t meet the evidentiary requirement of a full evidentiary hearing.  So those are key issues that have to be dealt with.  Thank you.


MR. HAUTH:  Thank you, Linda.  Jerry, go ahead.


MR. BIRD:  Yeah, I have to agree with that.  And I also think because…


MR. HAUTH:  Jerry?


MR. BIRD:  Hello?


MR. HAUTH:  Hello, Jerry?  Yeah.  Any other public comment?


MR. DERRICK STEVENSON:  This is Derrick.


MR. HAUTH:  Derrick, go ahead.


MR. DERRICK STEVENSON:  All right.  Well, I’ll just touch a little bit on what Art was saying.  I think, you know, it would behoove us to contact Jesse and say hey, would you mind if we just sent you these rules to look at or not?  We know you don’t like to do it--you know, do it that way, but this is, you know, special circumstances where we’re not going to have the time to cover the rule book as a whole.  And we have a date that we have to get these other ones done.  I don’t think he’ll deny that.  And I think it’s something that we should look into.


MR. HAUTH:  Thanks, Derrick.  Any other public comment?  Jerry might still be talking.  I’ll wait for Jerry for a minute.  Eric, Terry, so…


MR. MORRIS:  I don’t have any public comment.


MR. HAUTH:  So around the rules and the certain special circumstances around these, I agree that the handbook shouldn’t just be rushed through.  There are some things in there, I think, that can benefit the agency and the managers to fine tune.  Is there a way for us to contact Jesse?  And you know, is he telling you absolutely no, you can’t do this?  Or is the agency’s position we’re sending it all through or…


MR. MORRIS:  The agency’s position is we’re sending it all through.


MR. SMITH:  And that’s the way RSA is going to require it.  They’re not going to piecemeal it.  So I mean, when I say they’re sending it all through, that means they’re sending in all the rules, the stuff that we’re working on right here.  That doesn’t mean that you can’t do operations manual separate and policy separate.  You can do--that kind of stuff can be done separately.  But the rules themselves have come in all together.


MR. HAUTH:  So the operating agreement doesn’t have to be sent with the handbook?


MR. SMITH:  No.


MR. HAUTH:  Right?


MR. SMITH:  It doesn’t have to.


MR. HAUTH:  Is the agency’s position not to do that?  Do you know?


MR. MORRIS:  I haven’t thought about it, Randy.


MR. HAUTH:  Can you find out?


MR. SMITH:  If not, unless--I’m looking at a copy.  Unless it says it’s an attachment to the rules, which I don’t think it…


MR. HAUTH:  It’s an appendix.


MR. SMITH:  It is an appendix?


MR. HAUTH:  Yeah.


MR. SMITH:  If it’s an appendix, then the answer is yes.


MR. MORRIS:  Yeah.  And my understanding is, irrespective of if it’s embedded in the rules as an appendix or it’s a separate document, that RSA wants to review operating agreements.  Now, that’s the last I heard.


MR. SMITH:  They have to approve them if you change them.


MR. MORRIS:  Yeah.  So and…


MR. HAUTH:  And so you’re saying the last day you’re projecting that--I don’t have your schedule in front of me…


MR. MORRIS:  Sure.


MR. HAUTH: … but like today’s what, the 16th?


MR. MORRIS:  Today’s the 15th.


MR. GRUELICK:  15th.


MR. HAUTH:  15th.  And so you’re saying the last day you projected to be able to send those--if we have rules together, to send them to RSA would be like the end of July--or the end of August?


MR. SMITH:  When does the Commission meet?


MR. HAUTH:  But they can have a special meeting.  Right?


MR. MORRIS:  And we talked about at the August--now I’m getting my months mixed up, that they would have to have a special meeting, just like the Committee will have to have a special meeting.


MR. HAUTH:  So is that why you were scheduling it at the end of August, because of the Commissioners’ meeting?  And is there a way to push it out so that we could have Terry more involved again somehow by Skype or telephone then?


MR. MORRIS:  Yeah.  It’s just a matter of--I mean, I just haven’t processed that piece of it to say what could happen, but a lot of things could happen.  But the hard deadlines that we face is that like September 14th, September 15th--actually, it’s the 15th we have to have it submitted by, to the Secretary of State’s office.  So if Jesse was willing to, you know, burn the midnight oil because we got it to him in the second week of September, which BLAST is coming, that’s what he was up against, too.  And I think we’re almost all going to BLAST.  So…


MR. HAUTH:  So there is an option…


MR. SMITH:  There’s also whether he’s willing to put you ahead of about five other states that are waiting for rules.


MR. MORRIS:  Well, I teed it up with him, and that’s the conversation we had today that the process we’re going through isn’t a big surprise to him because we’ve talked about it, we talked about it in early July.  Hey, this is what we’re contemplating.  And he committed to pushing us through.


MR. HAUTH:  So Terry, what kind of time availability do you have by phone between now and like let’s say September 14th or whatever?


MR. SMITH:  Well, I’ve got a conference call that I’m waiting for someone to schedule on the same dates.  But I can tell you if that happens, I would have to do the call.  But--and it’s a 90-minute call.  I’ve got the 21st, the 22nd, the 23rd, and the 24th.


MR. MORRIS:  That’s next week.  Right?


MR. SMITH:  Yeah.  And the following week…


MR. GRUELICK:  The eclipse is the 21st.


MR. MORRIS:  Yes, it is.


MR. GRUELICK:  Logistically, it’s going to be…


MR. MORRIS:  I would recommend we don’t book anything on the 21st.


MR. SMITH:  I’ve got the 29th and that’s it.  And then I’ve got the first week of September, but I don’t know if you want to go into September.


MR. MORRIS:  I think there’s wiggle room in there, Randy.


MR. HAUTH:  So…


MR. SMITH:  I’ve got a lot of flexibility.  The 5th, 6th, 7th.

MR. HAUTH:  Would the agency, if the Board, you know, requested to work through this and have Terry call in by phone so we could try and get these tweaked out, these important things, would the agency be interested in doing that?  Or you know…


MR. MORRIS:  Yeah, let me think about it.


MR. HAUTH:  And tomorrow--we’ll be back here tomorrow, so I mean, those are the things we’ve got to…


MR. MORRIS:  Yeah.


MR. HAUTH:  So I mean, just so the board knows, I support my board.  Don’t get me wrong.  And I’m not going to do anything that’s, you know, going to go against the managers or the board, or I’m going to try not to.  But I’d like to be able to find a way to carry on and get a good product out of this.  If we can do it or not, I don’t know.  So…


MR. ART STEVENSON:  Randy?


MR. HAUTH:  Yes.


MR. ART STEVENSON:  We know you support all of us, and we support you.  And I appreciate your efforts tremendously.  You’ve performed admirably as the chair, and you are to be commended.


MR. HAUTH:  Well, thanks.


MR. ART STEVENSON:  And I agree that I want to pound out all the issues and have all the issues addressed.  And I have no problems with working hard to do that.  But I do have a problem that they aren’t on the record, and there isn’t true active participation.  And then we can make a vote on a product that we believe is full, complete, and finished. And we aren’t at that point right now.  And so I’m dedicated to doing what it takes to make sure that happens.


MR. HAUTH:  Okay.  So Terry said, and this is kind of where I’m--I don’t know when you came in or not, but Terry said, and we can talk about this in the morning, he may be available for like five or six different days by phone.  And Eric said he’s going to talk or look or consider if we could carry through with some more meetings.  Is that something that we need to look at?  Or I mean, just from your opinion?


MR. ART STEVENSON:  And…


MR. HAUTH:  Or think about it and we can talk about it in the morning.


MR. GRUELICK:  What are the consequences of not meeting the September 14th, 15th deadline?


MR. MORRIS:  We don’t meet the legislative deadline.


MR. GRUELICK:  So what does that mean?


MR. MORRIS:  It says we have to do it by November 15th.


MR. GRUELICK:  I know.


MR. MORRIS:  It’s not optional.


MR. GRUELICK:  I know.


MR. MORRIS:  I checked into that a little bit.  You know, we don’t--the intent is to get them done, but…


MR. GRUELICK:  Yeah.  Well, I understand.


MR. HAUTH:  Yeah.  I don’t know.  I don’t know, either.


MR. SMITH:  What process do they have to go through once RSA approves it?


MR. MORRIS:  So we have to post them in the Secretary of State’s bulletin, which is basically an advertisement for the State.


MR. SMITH:  All right.


MR. MORRIS:  Then in October, we have to hold a public hearing to…


MR. SMITH:  Okay.  October, is it--it’s got…


MR. HAUTH:  It doesn’t…


MR. SMITH:  So how’s that…


MR. HAUTH:  It doesn’t deny the…


MR. MORRIS:  For the month of October.  But you have to get it posted--you have to get it to them in September for them to post it in October.


MR. SMITH:  Okay.  So it’s got to be…


MR. HAUTH:  I got to make phone call to an attorney friend that…


MR. MORRIS:  Yeah, well, yes.  For lack of--you know, without explaining all the details, but yeah.


MR. DERRICK STEVENSON:  So does anybody got the governor’s phone number?


MR. MORRIS:  Sometime in October.  It looks like mid-October.


MR. SMITH:  Is that the public hearing?  How long does it take for them to come in effect?

MR. MORRIS:  You can do it, I think, within a couple weeks after that.  So we’re--because we’re targeting the 1st of November.  It was just easier to calculate it that way.


MR. SMITH:  All right.


MR. MORRIS:  And there’s notifications to the legislature and interested parties, and all that kind of stuff.


MR. SMITH:  So in reality, Jesse would have until close to late--to latter September to get them back to you.

MR. MORRIS:  No.  We need to have a product for the Secretary of State that we’re going to be doing rulemaking on.


MR. SMITH:  You said in September.


MR. MORRIS:  Yeah.  I need feedback from him before we post it with the Secretary of State.


MR. SMITH:  But you can post it September 30th.


MR. MORRIS:  September 14th or I think it’s the 15th.


MR. SMITH:  Okay.  So there’s the 14th and 15th.


MR. MORRIS:  Because they want it two weeks ahead before they publish it on the 1st of October.


MR. SMITH:  Right.


MR. MORRIS:  And I have no idea why.


MR. ART STEVENSON:  And you know, there’s nothing wrong, and I talked with him this morning, that some of the stuff that we do have pretty well consensus on, that he can’t start looking at it at any time.  So stuff that we walk around--away from here that the Elected Committee can vote on comfortably, we can send simultaneously to the AG’s office and RSA, and Jesse said he’d look at it.  In fact, he told me that he would appreciate it because the situation at RSA is they have one part-time lawyer working right now, not even full-time.  And so for Jesse to commit that, “Hey, I can get it done,” he’s hoping to get it done.  But I…


MR. HAUTH:  Yeah.  What if he doesn’t approve and then…? You know, so like what’s the worst-case scenario if the rules don’t get done like they’re required to do?  I don’t know if anybody has talked to you about that, Eric.


MR. MORRIS:  Nobody has talked to me.


MR. HAUTH:  I know I can reach out to Mr. Heard because he’s a legislative specializing attorney, and he would probably have a good idea, at least to share with me, that you know--but maybe that’s something we look at.  Because let’s say we send them to RSA and they say, “Uh-oh, there’s a problem here, and they don’t meet the timeline anyway.”  I don’t think it impacts the legislation from what I’ve heard so far, but I don’t know that for sure.  I think if we’re working together in good faith, that probably helps.  Even if we don’t agree on some issues, if we continue to work and maybe not address--I don’t know, so-- But I agree, Art.  We don’t want rules to go that are not complete, comprehensive, and good rules, so…


MR. ART STEVENSON:  Well, we know we’ve been told by RSA that if the Elected Committee votes no, they’re going to say they’d much rather have rules that the Elected Committee has voted to accept.  And we’re in a catch-22 situation because then RSA is potentially approving the rules that aren’t acceptable to the Elected Committee, and…


MR. SMITH:  And what did Jesse say about that?


MR. ART STEVENSON:  Huh?


MR. SMITH:  And what did Jesse say about that?


MR. ART STEVENSON:  He said, and this happened the last time, if the Elected Committee hadn’t voted to accept the rules, they would have said, “Hey, you guys have got to work together and come up with some agreeability here.” That’s what he said, Terry.


MR. SMITH:  I know that was the process last time.  I don’t know that he would say that this time.


MR. ART STEVENSON:  Huh?


MR. SMITH:  I know that was the process last time they set rules.  I don’t know if he would say that this time, because you guys have been here for four days, so--that you got no--you guys didn’t discuss here or have a chance to discuss, then he would--that’s the position he would take.  But he would not…


MR. DERRICK STEVENSON:  That’s just it.  We’re not getting the chance to discuss the whole handbook.


MR. ART STEVENSON:  And the reason why the current handbook that was sitting there was not approved, Terry, was because there was a bunch of complaints to them.  And they felt that the rules were submitted under duress.  And I’m telling you right now,--


MR. MORRIS:  Is that what Jesse said?


MR. ART STEVENSON:  --unless we address those issues, they’re going to be submitted again under duress and not necessarily true active participation.  I know you are saying that we’re getting true active participation here, but we have no real reasons before us why some of the things that--


MR. MORRIS:  Randy?


MR. ART STEVENSON:  --we’re talking about can’t be adopted and stuff like that.


MR. MORRIS:  Back at 9:00 tomorrow?


MR. ART STEVENSON:  And I believe that--


MR. HAUTH:  What time is it?


MR. ART STEVENSON:  --RSA isn’t going to go down that road, especially since…

MR. HAUTH:  Okay.  You guys can keep talking, but let’s move ahead.  Thank you, everybody.  So we’ll go ahead and…


MR. SMITH:  Meeting adjourned?

(WHEREUPON, the proceedings were adjourned.)
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