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Petitioners, )

) FI NAL OPI NI ON

VS. ) AND ORDER

)
CI TY OF LAKE OSVEGO, )
)
Respondent , )
)
and )
)
BEV LI NDEMANN, )
)

| nt ervenor - Respondent . )

Appeal from City of Lake Oswego.

Steven W Abel, Portland, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief

was Schwabe WIIlianson & Watt.

John H. Hammond, Jr., West Linn, filed a response brief
and argued on behal f of respondent. Wth himon the brief

was Hut chi nson, Hammond, Wal sh, Herndon & Darling.

J. Kristen Pecknold, Portland, filed a response brief

and argued on behal f of intervenor-respondent. Wth her
the brief was Reeves, Hahn & El der.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,

Referee, participated in the decision.

REVERSED 01/07/ 91

You are entitled to judicial review of this Order.



Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city deci sion granting a
conditional use permt to operate a private dance school.
MOTI ON TO | NTERVENE

Bev Lindemann noves to intervene on the side of
respondent. There is no opposition to the notion, and it is
al | owed.
FACTS

The chal l enged conditional use permt grants intervenor
perm ssion to operate a dance school in the city's nmedium
density residential (R-7.5) zone. The dance school woul d be

| ocated in an existing church, which the city characterizes

as a nonconform ng use. The city denied intervenor's
request to expand the existing church structure. I n
granting approval to operate the dance school, the city

i nposed a nunmber of conditions concerning site inmprovenents,
t he nunmber of students and hours of operation, sales of
dance related itenms to students and parking requirenents
In addition, the city's decision |limts the areas of
instruction to "tap, jazz, ballet and tunbling * * *_"
Record 14.

The R-7.5 zone does not explicitly allow "dance
schools" as a permtted or conditional wuse. However,
"institutional uses" are allowable as a conditional use in

all of the city's residential zones, including the R-7.5



zone.l Lake Oswego Code (LOC) 48.125(4); 48.200(1). LOC
48.015(28) defines "institutional use" as follows:

"lInstitutional Use: private educational, cultural,
religious or social welfare facilities."

The city found that the proposed dance school is both a
"private educational facility" and a "cultural facility" and
therefore qualifies as an "institutional wuse.” The city
also found the dance school conplies with the applicable
condi ti onal use approval standards.
FI RST ASSI GNVENT OF ERROR

In their first assignment of error, petitioners claim
the proposed use is not an "institutional use" and,
therefore, is not allowed as a conditional use in the R 7.5
zone.

As we have noted on nunmerous occasions, challenges to a

1LOC 48.200 provides as fol | ows:

"Conditional uses in the R7.5  R10 and R- 15 zones are as

fol |l ows:
"1, Institutional uses.
"2. Gol f course, hunt <club, or other simlar open |[|and

private recreational uses.
"3. Maj or public facilities."

St andards for approval of conditional uses are provided in LOC 48.815.
LOC 48.815(2)(a) provides that a conditional use nust conform with the
conpr ehensi ve plan. LOC 48.815(2)(b)(ii) requires that conditional uses
conply with the conditional use standards specified in LOC 48.555. LOC
48.555(1)(d) requires that "the functional characteristics of the proposed
conditional use are such that it can be nmade to be reasonably conpatible
wWith uses inits vicinity."



| ocal governnent's i nterpretation of its | and use
regul ati ons present a question of law, and we review the

chall enged interpretation for correctness. See e.g. Kellogg

Lake Friends v. Clackamas County, 17 O LUBA 277, 285

(1988); Sevcik v. Jackson County, 16 O LUBA 710, 713

(1988); Territorial Neighbors v. Lane County, 16 O LUBA

641, 648 (1988). In reviewing a local governnent's
interpretation of its own zoning ordinance, we attenmpt to
ascertain the intent of the enacting body and give neaning
to the overall policy enbodied in the zoning ordi nance. See

Clatsop County v. Mrgan, 19 O App 173, 178, 526 P2d 1393

(1974). Al t hough our review of a Ilocal governnent's
interpretation is to determne whether it is correct, in
perform ng our review function we generally give sonme wei ght
to the local governnent's interpretation where it is not
inconsistent with the |anguage of the =zoning ordinance.

Fifth Avenue Corp. v. Washington County, 282 O 591, 599-

600, 581 P2d 50 (1974).

In this case, although the city defines the term
"institutional use" as including several types of facilities
(i.e., "private educational, cultural, religious or social
wel fare facilities"), the definitional ternms are potentially
as subjective and open ended as the defined term
"institutional use." "Private educational facilities" could
include pre-schools, elenmentary and secondary schools,

vocational and trade schools, colleges and universities, as



well as a potentially endless list of speciality educati onal
facilities. See 2 Anderson, Anerican Law of Zoning 8§ 12.12
(3d rev ed 1986). The scope of what may be classified as
"cultural, religious or social welfare facilities" is also
i nprecise.?

Petitioners cont end a narrow construction of

"institutional use" was intended. Petitioners' argunents
are largely founded on their contention that, wunder the
city's zoni ng or di nance, "institutional uses" and
"comrercial uses" are nutually exclusive. Petitioners make
several points in support of their contention that the
private dance school at issue in this appeal is properly
viewed as a commercial rather than an institutional use.

A Plan Definition of Commercial Use

Al t hough the zoning ordinance does not provide a
definition of "commrer ci al use, " t he Lake Oswego
Conmpr ehensi ve Plan (Plan) Commercial Land Use Policy Elenent
descri bes commercial uses as including "all those activities
whi ch involve the exchange of goods, provision of services
and related activities." Plan 95. Petitioners contend the

proposed use clearly falls within this broad definition of

commercial use and, therefore, it cannot be considered an

2\While a church would alnmost certainly qualify as a religious facility,
it may not be clear whether a proposed use is a church. Addi tionally,
whether a use is a church related or accessory use nay present difficult
interpretative questions. The nature of facilities that nay be associated
with diverse cultures nmay also be diverse. The scope of "social welfare
facilities" is also subjective and potentially very broad.



institutional use.

As respondent correctly notes, there is nothing in the
above quoted definition of "institutional uses" that
provides a basis for distinguishing between nonprofit and
profit making "private educational, cultural, religious or
social welfare facilities." Respondent contends there is
nothing in the definitions of either "institutional use" or
"commercial use" to support petitioners' assunption that the
two terns necessarily are nutually exclusive.

W agree with respondent that the above quoted
definitions do not support petitioners' assunption that a
particul ar use cannot be both an institutional use and a
commerci al use.

B. Pl an Policies

Petitioners cite a nunber of plan policies which
di scourage the intrusion of commercial uses into residential
nei ghborhoods, and which encourage physical and visual
separation of residential and comrercial neighborhoods and
identify the Rosewood Nei ghborhood Commercial District as
serving the area where the subject property is |ocated.
Petitioners contend these policies denonstrate the city did
not intend that "institutional wuses" include comercial
uses.

As respondent correctly notes, none of the policies
cited by petitioners preclude the |ocation of comercial

uses in residentially devel oped areas, but rather envision



that such uses may, |if appropriate neasures are taken,
coexi st . The plan policies do not support petitioners'
contention that institutional uses may not include sonme uses

that are al so consi dered comerci al uses.

C. Explicit Provision for Dance Schools in Conmerci al
Zones
In three of the city's seven commercial zones, "dance

school s" are allowed as either a use permtted outright or a
condi ti onal wuse. LOC 48.305(11)(D).3 Petitioners contend
t hat because the zoning ordinance specifically provides for
dance schools as a "comercial wuse,” it is inproper to
interpret "institutional uses"” as including dance schools.
We disagree with petitioners that by specifically
all owi ng dance schools in the conmmercial district the city

necessarily intended that dance schools could not also be

allowed in residential districts as "private educational

3LOC 48.305(11) provides as foll ows:
"Services - Amusenent:
"A. Art galleries * * *
"B. Billiard & pool parlors * * *

"C. Bow i ng al | eys

"D. Dance studi os and dance schools * * *
"E. Skating rinks, ice and/or roller * * *
"F. Racquet clubs, health clubs (within building, except

paths and tennis courts allowed) * * *

"G Theaters, indoor * * * "



[or] cultural * * * facilities.”" However, we do agree wth
petitioners that the explicit provision for such uses in
three comercial zones provides sone indication of the
city's intended scope of the very general category "private
educational J[or] cultural * * * facilities."” As we

explained in Sevcik v. Jackson County, 16 Or LUBA at 713:

"A conprehensive zoning ordi nance assigns specific
permtted or conditional uses to each zoning
district. VWhere a zoning ordinance expressly
permts a particular use in one zone, an inference
is created that the ordi nance expresses an intent
that that use not be carried on in another zone
when that use is not expressly permtted. C atsop
County v. Morgan, 19 O App [173, 178-179, 526 P2d
1393 (1974)] * * *."

The general principle expressed in Sevcik v. Jackson County

and Clatsop County v. Mrgan is that where a zoning

ordi nance specifically lists a use as allowed in one zoning
district and fails to specifically list that use in a second
zoning district, but includes in the list of permtted uses
in the second zoning district a nore subjective and open
ended category of uses, there is an "inference" that the use
specifically allowed in the first zoning district is not
also allowed in the second zoning district under the open

ended use category.?4

41'n Sevcik v Jackson County, 16 Or LUBA at 711, we concluded that a use
described as "retail firewood sales" and "firewood storage, |oading and
unl oadi ng, cutting, splitting and seasoning and a repair shop for equi pnent
and trucks" was not correctly classified within a zoning category allow ng

"other retail trade or service comercial establishnent." |In reaching that
conclusion, we relied in part on the existence of specific provision in a
different zoning district for "[f]luel storage facilities, including



Applying the above principle in this case, the explicit
provision for dance schools in three of the city's
commercial districts suggests, but does not conclusively
denonstrate, that the city did not intend that such dance
schools be allowed in its residential districts as an
institutional wuse (i.e., as an educational or cultural
facility).

As respondent points out, the city also provides for a

variety of schools in a nunber of its commercial districts

and lists those schools under a general category entitled
"Services - Educational." LOC 48.305(12).> However, we do
not believe that by including a general "Services -

Educational"” category of use in the section of the zoning
ordi nance concerning comercial districts, and by allow ng

under that general category a variety of types of schools in

manuf acturi ng and processing plants.” In Catsop County v. Mrgan, 19 O
App at 175-176, the Court of Appeals concluded a zoning district allow ng
"open |l and recreation such as boating and fishing establishnent and riding
stabl e” did not enconpass a facility offering "motorcycle, go-kart and dune
buggy rides, children's notorized rides (train, bunper cars, merry-go-

round, "whip," 'tiltawhirl,' "'skat'), a slide and picnic facilities." In
reaching that conclusion, the Court of Appeals relied in large part on the
express provision for "comercial anusenent establishnment[s]”™ in a

different zoning district.

5LOC 48.305(12) provides in part:

"Services - Educational

"A. Nursery, day care centers * * *

"B. Private or public educational institutions * * *
"C. Vocational schools * * *

"D. Musi ¢ schools * * *_ "

10



certain commercial districts, the city nmeans private school s
and public schools are not allowed as "private educational
facilities" or as "major public facilities" in residentia
districts.® Rather, the city intends to allow public and
private educational facilities both in residential districts
and in certain commercial districts.

We nust therefore consider whether, under the LOC, a
private dance school is considered a private educational
facility. In this regard, we note that under the city's
categories of wuses allowable in its comercial districts,
dance schools are not Ilisted wunder the "Services -

Educational " category with other types of schools. See n 5,

supr a. Rat her, dance schools are |isted under the general
category "Services - Anusenent.” See n 3, supra. The

city's decision not to categorize dance studios and dance
schools as "Services - Educational"” is sone indication that
it does not view such facilities as educational facilities.”’
D. Ot her Jurisdictions
We are aware of no Oregon cases which construe simlar
ordi nance provisions and determ ne whether a dance school is

properly considered an "educational facility." Vhil e the

6See n 1, supra. Public schools are defined as "major public
facilities." LOC 48.015(51).

Al t hough dance schools are categorized differently than other schools,
we note dance schools are allowed in the sane comrercial zoning districts
which allow nusic schools, vocational schools, and private or public
educational institutions.

11



appellate courts in sone states have construed zoning
ordi nance provisions for educational facilities broadly,?
the majority of courts in other states have taken the view
that institutions engaged in instruction in "arts, crafts or
sports" are not educational uses or schools. 2 Anderson,
American Law of Zoning 8 12.20 (3d rev ed 1986); see also
Annot. 64 ALR 3d 1087 (1975).

In Kurz v. Board of Appeals, 341 Mass 110, 113, 167 NE

2d 672 (1960), the WMassachusetts Supreme Court first
recogni zed that "in a broad sense, anything taught m ght be
considered, to a greater or |esser degree, educational."
However, the court nevertheless agreed with the zoning board
of appeals that a dance school offering instruction in
"modern jazz, tap, nusical conmedy and classical ballet, toe
and acrobatic dancing, tunbling, and baton"™ was not an
"educational use in the ordinary sense.” Id. at 111-113.
In a case involving a zoning ordinance structured simlarly
to the Lake Oswego Zoning Ordinance, the M ssouri Suprene
Court determ ned that a dancing school was not allowed as an
"educational institution' in a residential district where
dancing schools were specifically allowed in the city's

comercial district. State ex rel Koegel v. Hol ekanp, 151

8See Inmbergamp v. Barclay, 77 Msc 2d 188, 352 NYS 2d 337 (1973)
(facility where art classes were taught by nonprofit association found to
be educational institution); Langbein v. Board of Zoning Appeals, 135 Conn
575, 67 A2d 5 (1949) (summer day canp deternmined to be a school); Flegg v.
Mur dock, 172 M sc 1048, 15 NYS 2635 (1939) (dance school for snmall children
conducted in basement of apartnent building held to be a school).

12



Swd 685, 690 (1941). See also Annot., 85 ALR 2d 1150
(1962).

Deci sions from other jurisdictions concerning the scope
of a general term such as "educational facilities" are of
little value where a | ocal governnent makes it clear in its
zoni ng ordinance that a particular nmeaning is intended. I n
such circunstances, the |anguage of the =zoning ordinance
controls over the view of the neaning of such terns in other

jurisdictions. See Anderson v. Peden, 284 Or 313, 315, 587

P2d 59 (1978). However, such is not the case here. The
city provides no indication in its zoning ordi nance that the
very broad construction it has given the term "educati onal
facilities" in the appealed decision was intended by the
drafters, and such a broad construction is not consistent
with the interpretation given "educational facilities" and
simlar ternms in nost other jurisdictions.

E. Concl usi on

An expansive interpretation of the term "educational
facilities" introduces the possibility that a |arge nunber
of uses which include some form of instruction could be
"educational facilities" allowable in the city's residenti al
zones. The city provides no clear indication in the zoning
ordi nance that a expansive construction was intended. | f
the city intends such an expansive neaning, it can amend its
zoning ordinance to clearly state that intent. As the

zoning ordinance is now structured and worded, we find no

13



basis for concluding the ~city intended "educational
facilities" to have a neaning broader than that observed in
a mpjority of other jurisdictions. To the contrary, the
city specifically provides for dance schools in its
comercial districts under a different category of use. See

Sevci k v. Jackson County and Clatsop County v. Morgan,

supra. W, t herefore, rej ect the ~city's expansive
interpretation of the term "private educational facilities"
to include private dance schools as incorrect.?®

Whether a private dance school may properly be
considered a "cultural facility" presents a sonewhat cl oser
questi on. However, for many of the sane reasons discussed
above concerning the city's intended scope of the term
"educational facilities," we conclude the term "cultural
facilities" was not intended to include private dance
schools. There is no explicit indication in LOC 48. 200 that
such a broad neaning was intended, and dance schools are
explicitly allowed in three of the <city's comercia
districts. There are, no doubt, a variety of facilities

that some segnent of any community would classify as

9Petitioners also point out the definitions of "educational services"
and "private school" in ORS 345.505 do not include dance schools. Although
respondent correctly notes there is nothing in the |anguage of the zoning
ordi nance suggesting the city intended to adopt the narrower neaning given
"educational services" and "private school" in ORS 345.505 when it used the
term "private educational facilities" in LOC 48.015(28), there is also no
suggestion in the zoning ordinance |anguage that a broader neaning was
i nt ended.

14



"cultural." However, we do not believe a private dance
school is properly classified as a "cultural facility," any
more than a football or soccer canp is properly viewed as a
cultural facility, for planning and zoning purposes. |If the
city intends that the scope of the term "cultura

facilities" be broad enough to include private dance
schools, it nust anend the zoning ordinance to state that
intent clearly. We conclude that the <city's broad
interpretation of the term"cultural facilities" goes beyond
its ordinary neaning, in the planning and zoning context,
and we reject that interpretation.

The first assignnent of error is sustained.

The city inproperly construed the applicable |aw by
interpreting "institutional uses” in LOC 48.200 as including
t he proposed dance school. Because a correct interpretation
of the applicable law requires that the application be
deni ed, the <city's decision nust be reversed. ORS
197.835(7)(a) (D); OAR 661-10-071(1)(c).

SECOND ASSI GNMENT OF ERROR

In their second assignnent of error, petitioners argue
t hat several conprehensive plan provisions are violated by
the city's decision. The city adopted findings explaining
why those plan ©provisions are either inapplicable or
satisfied by the challenged decision. Petitioners nmake no
attenpt to challenge these findings or explain why the

city's findings concerning the plan policies are inadequate.

15



Therefore, the second assignnent of error is denied.

The city's decision is reversed.

16



