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HUMAN RESOURCE SERVICES DIVISION, DEPARTMENT OF ADMINISTRATIVE SERVICES

ITEMS OF INTEREST

2001-03 SEIU CONTRACT
NOW ON THE WEB

The 2001-03 SEIU collective bargaining agreement is
now on the Human Resource Services Division (HRSD)
web site, at www.hr.das.state.or.us. After ratification
and integration of new contract language, each of the
State's 2001-03 agreements will be posted on the site.
The collective bargaining agreements, aswell as current
and past issues of the Management Insight, are acces-
sibleby clicking on“Labor Relations.” In addition, the
site now offers a“ Search the Collective Bargaining
Agreements’ feature.

A great deal of other useful information isalso accessible
through the HRSD site, including the HRSD Rule and
Policy Manual, class specifications, compensation infor-
mation, statewidetraining and organizational development
courses and services, state job listings and links to other
Oregon web sites.

NEW HRSD AUDIT PROGRAM

During the 1999-01 biennium, Human Resource Services
Division (HRSD) audit functions were scaled down to
allow HRSD staff to meet increased service-related
needs. Effective July 1, 2001, this changed.

The 2001 Legidlature approved the addition of three
positions that will support arenewed HRSD audit pro-
gram. HRSD also redirected one position from the HR
Management and Consultation Unit to the new program.
With three of the four positions currently filled, the staff is
beginning to work on adraft plan that identifies potential
futureaudits. Thisadministrative review functionis part
of HRSD’s continuing efforts to move toward more
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consistent application of state human resource manage-
ment rulesand policies.

Auditswill fall into two categories—classification and
issue-specific. Audit subjectsaretypically selected
through risk analysis, upper-management input, HRSD
staff input, and agency suggestions. Once selected, audit
subjects are then prioritized to determine the sequence of
audits. The prioritization methodol ogy consists of:

* Risk analyses—which assess the extent of fiscal,
legal, and/or public policy impact for each potential
audit subject, with those having the highest level of
risk giventop priority; and

o Database analyses—which determines the quantity,
magnitude, degree of aberration, and inconsistencies
that exist in current application of practices.

Therisk analysisformat is derived from the “ Risk
Assessment Matrix” used by the Secretary of State
AuditsDivisionto prioritizetheir audits, but istailored to
human resource management issues. The database
analysis uses data from the Personnel and Position Data
Base (PPDB) and the Oregon State Payroll System
(OSPS).

Some auditswill occur asaresult of leadership direction
or specia requests. A state human resource management
practice of particular interest to the 2001 Legislature was
the area of position classification and reclassification.
Legidators expressed concern about the number of
reclasses being requested in agencies’ 2001-03 biennial
budgets and the impact inappropriate reclasses and/or
misallocations might have on agency expenditures. One
of the first tasks of the HR Audit Program staff wasin
response to those concerns. In June, agencies began
allocating positionsto anumber of new classifications
developed in phase one of the Administrative Classifica
tion Study. The Audit Team was asked to perform an
audit of those agency allocations to determine whether
the all ocation was to the most appropriate classification.
Thisaudit is currently underway and is anticipated

to be completed by thetimethisarticleis published.
Results will be available on HRSD’s website at
www.hr.das.state.or.us/auditprog in late October or
early November 2001.

Most of the interaction between HR Audit Program staff
and agencies will be with the agencies personnel staff.
However, some auditswill requireinterviewswith
employees and/or managers to gather information, review
processes or procedures, or to gain feedback. If you
have specific questions regarding the new program, or

suggestions for future audits, please call the HR Audit
Program manager, Denise Hall, at 503-373-7320, or e-
mail her at denise.l.hall @state.or.us.

EMPLOYMENT RELATIONSBOARD
RECONSIDERSE-MAIL RULING

OnAugust 28, 2001, the Employment Relations Board
issued an order requiring the Oregon Public Employees
Union, Local 503 (OPEU) to cease and desist from its
use of the Oregon University System’s e-mail system
(UP-61-98). This order wasissued in response to a
petition for reconsideration filed by the Oregon University
System (OUS), and vacated a prior Board order (19
PECBR 205 (April 24, 2001)), which concerned the same
conduct.

The case arose out of OPEU’s use of the OUS e-mail
system to communicate with its bargaining unit members
about union business. Inthe previousruling the Board
had held, among other things, that OPEU’s conduct did
not breach the parties’ collective bargaining agreement
since the relevant contact provisions are silent on the
issue of OPEU’s use of the OUS e-mail system and do
not govern the conduct of OPEU’s paid staff.! On
reconsideration, while the Board reaffirmed its previous
conclusion that OPEU’s conduct did not breach the
contract’s express terms, it nonetheless found that the
conduct breached the union’simplied covenant of good
faith and fair dealing and thus constituted an unfair labor
practice.?

In reaching its decision, the Board relied on the approach
used by the National Labor Relations Board (NLRB)—
that unions generally do not have a statutory right to use
an employer’s equipment to communicate with their
members. Under Oregon’s Public Employee Collective
Bargaining Act, the subject of union access to employer
equipment for the purpose of communicating with union
membersistypically amandatory subject for bargaining.
As such, for OPEU to have aright to use OUS's equip-
ment to communicate with its members, thisright must be
foundinthe parties' collective bargaining agreement.
And, the Board found, no such right is present in this
case.

First, the collective bargaining agreement is silent on the
subject of e-mail. Inaddition, the parties' conduct during
contract negotiations indicates that the contract language
regarding the union’s use of electronic bulletin boards was
not understood to extend to interactive use, whichis
usually the case with e-mail. Union use of the OUS e-
mail system, moreover, had been proposed by the union
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during contract negotiations and rejected by OUS.
Finally, two grievances which had claimed that OUS
violated the el ectronic bulletin board contract language by
denying OPEU the use of the employer’s e-mail system
were dismissed by arbitrators.

In assessing aparty’s duty of good faith and fair dealing,
the“guiding principle”’ for consideration isthe* objectively
reasonable expectations of the parties.” In this case,
based on the reasoning set forth above, the Board
concluded that the parties did not have a reasonable
expectation that OPEU could use the OUS e-mail system
to communicate with its members. As such, OPEU’s use
of the OUS e-mail system is a breach of the union’s duty
of good faith and fair dealing and constitutes an unfair

labor practice. The Board ordered the union to cease and
desist from this practice.

! Board Member Rita E. Thomas wrote an opinion which
dissented in part from the Board's previous decision (and
which argued, among other things, that OPEU’s conduct

was aviolation of the duty of good faith and fair dealing).

2 As stated by the Board: “Oregon courts and this Board
have recognized that contracts, including collective
bargaining agreements, contain an implied covenant of
good faith and fair dealing. ... ‘[a] party’sfailureto fulfill
its duty of good faith and fair dealing is, in effect, abreach

YA

NOTES FROM JUSTICE
by The Labor and Employment Section, Department of Justice

of contract.’ [Citation]”

EMPLOYMENT AND REEMPLOYMENT RIGHTSOF
MEMBERSOFTHE UNIFORMED SERVICES
Statutory protection of job security for uniformed service members dates as far back as World War 11. While various
federal statutes have existed over time, the basic premise of these statutes remains constant: “He who was called to
the colors was not to be penalized on his return by reason of his absence from his civilian job. He was, moreover, to
gain by his service for his country an advantage which the law withheld from those who stayed behind.”* The current

federal statutes protecting military and other emergency personnel can be found in the Uniformed Services Employ-
ment and Reemployment Rights Act (USERRA), 38 USC 8§88 4301-4333, which was enacted in 1994.

The declared purposes of USERRA are to encourage noncareer military service by minimizing employment problems
that can result from such service; to minimize disruption to the lives of service members and their employers by
providing prompt reemployment; and to prohibit discrimination in the hiring and employment of persons because of

service duties. 38 USC § 4301(a).

In sum, USERRA affirmatively obligates employersto provide employees with |eaves of absenceto perform military
training and service. Employees are entitled to reemployment after military service, with seniority, status, and rate of
pay to accrue asif continuously employed. USERRA guarantees employees’ continuation of health benefits for the
first 18 months of military leave and protects an employee's pension benefits upon return. USERRA protects both
potential and existing employeesfrom discrimination because of military obligations. Finally, USERRA preemptsany
state law, contract, agreement, policy or practice (even collective bargaining agreements) that reduce or limit the rights

and benefits provided by USERRA.

When confronted with issues involving USERRA, employers should remain mindful of the remedial nature of the Act.
Because of the public policy issuesinvolved, courts have liberally construed USERRA to the benefit of service mem-
bers. Further, in most cases the burden of defending any practice in violation of USERRA will fall upon the employer.

L eaves of Absence. The Act provides employees in the uniformed services leaves of absence, whether their
absenceison avoluntary or involuntary basis. National Guard duty aswell astraining related to serving as areservist

areall included.

... continued page 4

! Fishgold v. Sullivan Drydock and Repair Corp., 328 US 275 (1946).
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USERRA requiresthat all personsleaving to perform
military service give advance naotice to the employer, but
this may be either written or verbal. Notice may also be
given by an appropriate officer of the armed services and
advance notification ishot required if such notice was
precluded by military necessity. While an employer may
ask for a copy of an employee’s military orders, leave
should not be conditioned upon those orders. Such leave
may be for up to five years, and can be extended further.

Although an employer is not required to compensate an
employee absent on active duty, an employee may request
that accrued paid time off (not including sick leave) be
applied to cover the leave. (One exception to the general
rule that employees are not entitled to compensation from
their civilian employer while serving can befound in ORS
408.290, which provides state employees on annual guard
or reserve training duty 15 days of paid leave per calen-
dar year). Employees absent for 31 or more days may
elect to continue their health benefits through a process
similar to COBRA for up to 18 months.

Reemployment Rights. In order to be eligible for
reemployment, the employee must have given notice
properly. Further, the length of absence from employment
must not exceed five years, the person must be released
from military service under honorable conditions, and the
person must report back to hisor her civilianjobina
timely manner.

The requirements for reporting back to work depend on
the length of service. For periods of training and service
of up to 30 days, the employee must report back to work
onthefirst regularly scheduled work day following
military service, within eight hours, after allowing for a
reasonable time of transportation from the place of
service to the person’s residence. |If the period of service
ismore than 30 days but lessthan 181 days, the individual
must submit an application for reemployment not later
than 14 days after the completion of service. For service
over 180 days, that application for reemployment must be
made not later than 90 days after completion of service.
In certain circumstances these application deadlines may
be extended. Liketheinitial notice requirements, written
application for reemployment isnot required. The em-
ployee must merely notify the employer, either verbally or
inwriting, of the person’sintent to return.

Regarding reemployment rights, an employee returning
from training or military service of lessthan 90 days must
be promptly reemployed “in the position of employmentin
which the person would have been employed if the
continuous employment of such person with the employer

had not been interrupted.” 1f the employeeis not quali-
fied, after reasonable efforts to qualify the person, then
the employee must be reemployed at the original pre-
service position. Where the term of service exceeds 90
days, the employer has the option of returning the em-
ployeeto either the position the employee would have
attained if continuously employed or aposition of like
seniority, status and pay. Employers should focus upon
USERRA's requirement that the employee be treated as
if continuously employed. Thus, an employee who is
reemployed isentitled not only to seniority and other
rights and benefits that the person had at the start of his
or her military service, but also to any accrued seniority
that the employee would have attained if continuously
employed. Thisis often described as an “escalator
principle.” Asthe U.S. Supreme Court has explained, a
service member “ does not step back on the seniority
escalator at the point he stepped off. He steps back on at
the precise point he would have occupied had he kept his
position continuously during thewar.” Consistent with
thisapproach, an employee alsoisentitled toimmediately
resume benefit eligibility statuswithout awaiting period.

Protection from Discrimination and Discharge. An
employer may not discriminate against an employee or
applicant and shall not deny “initial employment, reem-
ployment, retention in employment, promotion or any
benefit ..."” because of service obligations. 38 USC §
4311(a). Inthe past, thisanti-discrimination policy has
been broadly applied. For example, cases have held that
changesin job duties and work schedules dueto an
employee'sreserve obligations were discriminatory, even
if accompanied by no loss of pay or seniority. Policies
limiting the number of employeeswho can be reservists
have also been found to be discriminatory. A collective
bargaining agreement does not supercede USERRA and
cannot serveto justify acts or sanction discriminatory
policies. It should be emphasized that the anti-discrimina-
tion provisions a so prohibit discrimination against appli-
cants for employment, even those who are currently
unavailable for employment because of military duty.
That is, an applicant who is otherwise qualified may not
be denied employment because of anticipated or impend-
ing military duty.

In these cases, it is not necessary for the employee to
show an employer discriminated intentionally, nor must
the employee show that the sole cause of the action was
the employee’ s military service. Rather, an employee
must merely show that such action was a“motivating”
factor in the employer’s action. The employer’s sole
defense isto prove that the action would have been taken
regardless of such membership.
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Finally, as mentioned above, the Act a so provides cov-
ered employees rights greater than those of employees
not in the service. Training or retraining and other
accommodations may be required. A reemployed em-
ployee may not be discharged without cause for a period
of one year if the length of service was 181 days or more
and for a period of 180 daysif the length of service was
more than 31 but less than 181 days. While persons
serving less than 31 days are not automatically protected,
the anti-discrimination provisionsstill apply.

Assistance Available. A number of federal web sites
serveto provide employers general advice. They include:
www.dol.gov, “The USERRA Advisor”; and
www.dol.gov/dol/vets providing a nontechnical resource

guide. These user guides are provided as a resource to
employersand are for information purposes only.

THELABORAND EMPLOYMENT
SECTION WELCOMES...

Assistant Attorney General Tim Nord (the above article's
author) isarecent addition to the Labor and Employment
Section of the Department of Justice. Prior to joining
Labor and Employment, Mr. Nord practiced in the
department’s Civil Enforcement Division. Before coming
to the Department of Justice, Mr. Nord was in private
practice in Lane County, Oregon.

ARBITRATION AND

-

—1

e D
In the Matter of the Arbitration Between the Sate
of Oregon, Department of Public Safety Stan-
dards and Training (Employer) and Oregon
AFSCME, Local 3995 (Arbitrator, Sylvia Skratek;
June 25, 2001)

The grievant was dismissed as a result of a
number of performance deficiencies and a past
history of repeated misconduct. The arbitrator
found that the cumulative effect of the incidents
justifies the discharge despite the fact that none
of the incidents would, by themselves, warrant
that penalty. It iswell established that a minor
infraction will be viewed differently when it is
repeated in the face of corrective measures.

. J

Facts: The grievant (Employee) was hired in August
1995 as a Program Technician 1 at the Department of
Public Safety, Standards and Training (Employer). The
primary purpose of hisposition wasto develop, deliver
and present awide range of fire service-related training
programs to small rural and volunteer fire departments.
The Employee received written reprimandsin August and
December 1997, a performance improvement planin

CASE SUMMARIES

Summer 1998, a one-day suspension in October 1998 and
asaary reduction for two monthsin April 1999. Asa
result of six alleged performance deficiencieswhich
occurred in November 1999, the Employee was dismissed
as of January 5, 2000. The alleged deficiencieswere: (1)
an unfulfilled training request; (2) failureto attend atown
hall meeting; (3) violating adirectiveto keep hisoffice
door unlocked; (4) failureto attend regional training
meetings; (5) providing work product of unsatisfactory
quality; and (6) failureto maintain his pager in working
condition.

Question Presented: Was the Employee dismissed for
just cause?

Discussion and Ruling: The Arbitrator began her
analysis by noting that there are two areas of proof in
discharge and discipline arbitrations: “Thefirst such area
concerns proof of wrongdoing; aresponsibility that is
alocated to the employer. The second such area of proof
concerns the issue of whether the penalty assessed by
management should be upheld or modified.”

Looking first at the proof-of-wrongdoing issue, Arbitrator
Skratek addressed each of the six charges. She con-
cluded that the evidence and testimony provided at the
hearing supported all but one of the six charges: “... the
Employer has sustained its burden of proof of wrongdoing
on all of the charges except for the charge regarding the
locked office door.” In so finding, she observed that:
“The [Employee] held aposition that required a*high
standard of agency professionalism’ and ‘ the ability to
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coordinate multiple and diverse functions and assignments
with a high degree of accuracy and efficiency.” ... [The
Employee’'s supervisor] should not have to micro-manage
the [Employee's] behavior and daily schedule.”

Turning to the penalty question, Arbitrator Skratek reiter-
ated the purpose of progressivediscipline: “Theprinciple
of progressive discipline requiresthat the discipline be
administered in amanner that isintended to correct the
employee'sbehavior. Itisthegoal of progressive disci-
plineto stop the behavior. Inall progressivediscipline
matters, there is an understanding that employees will be
allowed to rehabilitate themselves.” In this case, the
implementation of progressive discipline began in August
1997, when the Employee received awritten reprimand
for failing to follow state traffic laws and vehicle use
policieswhiledriving on agency business, and for being
untruthful to agency managersin connection with the
incident. In December 1997, he received a second
written reprimand for failureto follow direction and policy,
and inability to perform hisjob without constant supervi-
sion. Inthe Summer of 1998, the Employee received a
performance improvement plan that addressed perfor-
mance deficiencies. In October 1998 he received a one-
day suspensionfor failureto follow direction and his
performance improvement plan. Hewasinformed in
writing at that time that further inappropriate behavior
would resultindisciplineupto and including dismissal.
Finally, in April 1999, hereceived atwo-month salary
reduction for further performance deficiencies. He was
advised at that timethat, “ * ... if you fail to meet your
supervisor’s expectations and improve your work perfor-
mance, you will very likely be dismissed from state
service.” ”

Arbitrator Skratek found that “inability to follow direc-
tions’ and “inability to perform hisjob without constant
supervision” wasa“common theme” underlying all of
these prior disciplinary actions. Moreover, “The behav-
iorsthat resulted in his discharge are of asimilar nature.”
While, “[n]one of these incidents standing alone warrant
his discharge ... the cumulative effect of these behaviors
issufficient to justify the Employer’sdecision to terminate

the [Employeg]. ... Each incident viewed separately may
appear to be minor but the [Employee’s] overall miscon-
duct amounts to a serious matter and constitutes a burden
that the Employer should not be expected to sustain any
longer. ... For two years, the Employer attempted to
correct the [Employee's] behavior without success. The
[Employee] continued his misconduct and when offered
the opportunity to correct his behaviors hefailed to
accept the offer. ... [the Employer] has properly con-
cluded that any further use of progressive discipline
would befutile.”

-
Oregon AFSCME Council 75

vs. SAIF Corporation

(ERB Case No. RC-6-01; August 20, 2001)

In connection with a representation election,
the union challenged one ballot on the grounds
that the employee/voter should be excluded
from the proposed bargaining unit as a confiden-
tial or managerial employee. The ERB found
that the employee’s duties failed to justify either
of these exclusions. As such, the challenged
ballot was counted (in favor of no representa-
tion), the election ended in a tie vote, and the
unit remained unrepresented.

Facts: SAIF (Agency) is a quasi-State agency which
provides workers' compensation benefits for the State
and many private Oregon employers. On February 23,
2001, Oregon AFSCME Council 75 (Union) filed a
representation petition, accompanied by an adequate
showing of interest, seeking to represent certain attorneys
employed by the Agency. The Employment Relations
Board (Board) conducted an election on May 1. The
resultswere 13 votesin favor of Union representation, 12
votesfor no representation, and one challenged ballot (in
favor of no representation). Since the challenged ballot
affected the election’s outcome, the case was assigned
for ahearing. The employee who cast the ballot isa

About the Management I nsight...

The Management Insight is produced periodically by the Labor Relations Unit, Human Resource Services Division, Department of
Administrative Services, and is distributed to Executive and Management Service employees of the State of Oregon. Back issues
may be accessed through the HRSD website, www.hr.das.state.or.us. Material covered in this newsletter may be reproduced
without specia permission. Please credit the Management Insight, DAS, LRU.

For questions, or if you have an item of interest which you would like considered for an issue of the Management Insight, please

contact Michael Halpern, Labor Relations Unit . . .

Call: 503-378-2705 Fax: 503-373-7530 E-mail: Michadl.Halpern@State. OR.US

The Management Insight

6

October 2001




claimsissue analyst. Heis also coverage counsel for
“Coverage B claims’ and, at times, atrial counsel. He
reportsdirectly to the vice president of thelegal division
(formally meeting with him twice amonth), andis“ used
as aresource” by the legal management team (LMT)
whichisresponsible for day-to-day management of the
legal division. Heisnot an LMT member.

Question Presented: Isthe employee in question a
confidential or managerial employee?

Discussion and Ruling: The Board began its discus-
sion by noting that normally it isthe employer who triesto
exclude an employee from the bargaining unit because of
his or her status as a confidential or managerial em-
ployee.? In this case, however, the Union seeks to
exclude the employee and the employer argues that the
employee should beincluded. Asthe challenging party,
the Union bears the burden of proving that the employee
in question (Employee) is either amanagerial or confiden-
tial employee.

Confidential Exclusion — ORS 243.650 (6) defines
confidential employee as, “ ‘onewho assistsand actsin a
confidential capacity to a person who formulates, deter-
mines and effectuates management policiesin the area of
collective bargaining.” " To determine whether an
employeeisaconfidential employee under the PECBA,
the Board applies athree-part test: “Does the allegedly
confidential employee provide assistanceto anindividual
who actually formulates, determines, and effectuates
management policiesin the area of collective bargaining?
If s0, does the assistance relate to collective bargaining
negotiations and administration of acollectivebargaining
agreement? If it does, isit reasonably necessary for the
employeeto be designated as confidential to provide
protection against the possibility of premature disclosure
of management, collective bargaining policies, proposals
and strategies?” In this case, the Board determined

that while the Employee met the first test (since he
reportsdirectly to avice president who would be involved
inthe formulation, determination and effectuation of
management policiesinthe areaof collective bargaining),
he failed to meet the other two elements. “He neither

provides assistancein collective bargaining mattersnor is
such assistance a necessary component of his position —
there is no reasonable necessity that [the Employeg] be
designated as confidential.” The fact that the Employee
compiles hearing statistics for management isnot control-
ling since this could be done by someone other than the
Employee.

In response to arguments by the Union that the Employee
is aconfidential employee because he has accessto
“confidential” Coverage B files and purportedly actsin a
“confidential” capacity to the vice president to whom he
reports (though not in the area of collective bargaining),
the Board replied: “[The Employee’s] position, while
perhaps confidential in the everyday sense, does not
satisfy the tests necessary for exclusion. The fact that an
employee performswork that is ‘ confidential’ in the sense
that it involves personnel matters or sensitive employee
records, or isdone ‘in confidence,” does not establish
confidential employee statusin the labor relations sense
asrequired by ORS 243.650(6).”

Managerial Exclusion — ORS 243 .650 (16) provides
that amanagerial employeeis: “ ‘... an employee of the
State of Oregon who possesses authority to formulate
and carry out management decisions or who represents
management’s interest by taking or effectively recom-
mending discretionary actionsthat control or implement
employer policy, and who has discretion in the perfor-
mance of these management responsibilities beyond the
routine discharge of duties. A ‘managerial employee’
need not act in asupervisory capacity in relation to other
employees...." ”

While the Employeeisalawyer and thus®... aprofes-
sional employeewho exercises professional discretionin
carrying out hisduties ... his continued exercise of
professional judgment isroutine.” And, “[the] Board has
not considered the exercise of professional judgment in
this capacity as meeting the test for management em-
ployee status.” Furthermore, while he may provide legal
advicein connection with contract negotiations, he hasno
authority to negotiate contracts on hisown. Exercising
professional judgment in connection with the provision of

! Coverage B isapoalicy sold and administered by SAIF which providesthat SAIF may, in certain limited circum-
stances, defend or indemnify the employer if it is sued by an employee for negligence. SAIF attorneys refer such
claimsto outside counsel after initial acceptance or denial of coverage. The employee in question was assigned the
duty of recommending to a SAIF vice president that SAIF either accept or deny coverage. The vice president would

then make the decision.

2 The supervisory exclusion was not considered by the Board since the parties stipul ated that the employee in question

iShot asupervisor.
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advice and assistance does not qualify the Employee as
managerial. Likewise, “ ‘... technical expertisein
administrative functions which may involve the exercise
of judgment and discretion does not confer executive-type
status on the performer. A lawyer or acertified public
accountant working for, or retained by, acompany may
well cause achange in company direction, or even policy,
based on his professional advice alone, which, by itself,
would not make him managerial.’ ” (Emphasisin Original;
citing General Dynamics Corp. 231 NLRB 851 (1974).)
Whilethe Employee providesimportant advicein his
professional capacity, “[i]t isclear, however, that the legal
opinions of his supervisor or the managing attorneys
prevail.”

The Board thus concluded that the Employeeis not
managerial, and the challenge to his ballot was dismissed.

VHELPFUL HINTS. ..

Representation Elections — A representation petition
may befiled by alabor organization when 30% of the
employeesin aproposed bargaining unit identified in the
petition desire to be represented for collective bargaining
by the petitioning labor organization (ORS 243.682 (2)
(@). The“showing of interest” may be proven by

authorization cards or petitions that have been signed and
dated by the employeesin question no more than 90 days
before the petition isfiled (OAR 115-25-010 (1) (h)). The
petitions or cards must clearly indicate that the employees
desireto be represented by the petitioning labor organiza-
tion for purposes of collective bargaining. The Employ-
ment Relations Board determines whether or not the
“showing of interest” is adequate (OAR 115-25-020).
Pursuant to ORS 243.686(4), alabor organization must
receive amagjority of the votes cast in arepresentation
election to be certified by the Board as the exclusive
bargaining representative. A runoff electionis held when
there are more than two choices on the ballot and no
choice receives a mgjority of the votes cast (ORS
243.686 (5)). A representation election acts as a bar to
another election for the same group of employeesfor a
year from the date of the election (ORS 243.692 (1)).

Confidential Bargaining Unit Exclusion — As the
Board pointed out in the SAIF opinion, “confidential” for
purposes of the bargaining unit exclusion, carriesa
different meaning than the word’s everyday understand-
ing. Theexclusion, instead, requiresthat the employee’'s
dutiesinvolve anecessary connection with collective
bargaining. “Confidential” (in the everyday sense of the
word) personnel, sensitive-record or budget-related duties
are generally insufficient to satisfy the requirements of
the confidentia bargaining unit exclusion.

BACK TO BASICS

THE BUDGET PROCESSAND COLLECTIVE BARGAINING—AN OVERVIEW

How does the state plan and pay for compensation increases which are agreed to in the collective bargaining process?

Here are some answers.

Budget Cycle — Generally, agencies prepare and submit budget requests to the DAS Budget and Management
Division (BAM) in August or September of even-numbered years. Prior to the legidative session, which beginsin
early January of odd-numbered years, the Governor reviews the agency requests and devel ops a proposed budget for
the next biennium, known as the Governor’s Recommended Budget (GRB). After submission of the GRB to the
Legidature, thelegidative process ultimately resultsin the approval of the Legidatively Adopted Budget.

Among other legal requirements, the GRB must balance to revenue projections for the next biennium. It must also
identify the “current service level” for each agency for the next two years—i.e., the costs of existing service levels,
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assuming no change in program services. The “current service level” does not include increases for negotiated wages
and benefits. Instead, it includes only existing compensation levels and expected merit increases. As such, agency
operating expenses contained in the GRB for the 2001-03 biennium did not include any cost of living or special selec-
tive increases in wages or benefits over the amounts in effect for the 1999-01 biennium.

Funds for Anticipated Wage and Benefit I ncreases — In general, the state utilizes three funding sources for its
spending, including these increases. The General Fund, stemming mainly from corporate and income taxes, is the most
flexible of the three. It may be used for any lawful purpose which the Legislature authorizes. The two other funding
sources, Other Funds and Federal Funds, are generally limited to specific spending purposes. Other Funds are typi-
cally derived from fees and assessments, together with lottery funds. Federa Funds, as one would expect, come from
the federal government.

At the Governor’s direction, the GRB may also include a proposed separate General Fund amount to be used for wage
and benefit increases that might be agreed to in collective bargaining negotiations. This proposal issubject to legisla-
tive authorization. The Legislature may aso reduce or increase the original amount proposed. For the 2001-03
biennium, the Governor’s proposal of $100 million for wage and benefit increases was authorized without change by
the Legislature. Thisamount was set aside in the Emergency Fund as a separate sum, pending conclusion of collective
bargaining for the 2001-03 biennium.

Bar gaining — The state’s collective bargaining agreements typically have two-year terms, ending June 30 of odd-
numbered years. Negotiations for successor collective bargaining agreements between the state and public employee
unions generally begin four to six months before the end-of-term date—which isusually shortly after the GRB is
released. During negotiations, the fiscal impact of each of the various proposals on agency budgetsis calculated and
assessed by DAS negotiators—usually with the assistance of the DAS Compensation Unit, BAM, and the affected
agencies—in light of the General Fund amount allocated to the Emergency Fund.

DAS E-Board Report — At the conclusion of bargaining, DAS is required to report to the E-Board on changes
affecting salaries and benefits that have been agreed to by the parties to each contract. The DAS report aso includes
planned compensation changes for classified unrepresented, unclassified and management service employees. For the
current 2001-03 biennium, most of the compensation increases were reported to the E-Board at its September 2001
meeting. Sinceall collective bargaining negotiations have yet to be concluded, other compensation changes will be
reported at future E-Board meetings (the next, currently scheduled for November). The E-Board does not authorize
or approve any compensation changes, but it must receive the report prepared by DAS. When the report is received,
increases may be paid to employees on the date they become effective.

Release of Funds — In a separate action from the report described above, DAS, on behalf of state agencies, requests
the E-Board to authorize the distribution of General Fund dollars set aside for compensation changes, as well as
increases of Other and Federal Fund limitations. Because the distribution is based on actual positions approved by the
previous L egislature, thisrequest cannot be made until al agencies' Legislatively Adopted Budgets have been audited
and entered into the state's central budget system (the “ Automated Budget Information System”, or “ABIS"). Typi-
cally, the request for distribution takes place at the E-Board’s January meeting following the close of session.

Negotiated compensation increases are implemented whether or not money is actually appropriated to pay for them. If
the amount of money set aside is insufficient to cover these increases, DAS works with agencies to accommodate the
increases within the agencies' approved budgets. In such cases, DAS also reports to the Governor and the E-Board
on the impact which the lack of full funding has on agency budgets.

If you have any questions about this process, please contact Tom Perry, DAS Labor Relations, at 378-4201, or your
agency’s BAM analyst.
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WORKING ONAHOLIDAY

If a state employee isrequired to work on a holiday, must that employee receive some sort of premium pay? The short
answer is, generally yes. The complete answer is more complicated.

The Fair Labor Standards Act—the federal law which sets minimum requirements for the payment of overtime—does
not require any extra pay for employees who work on holidays. Oregon state wage and hour laws also fail to require
premium pay for holiday work. However, under both of these laws, if working on aholiday causes an employee to
work more than 40 hours in aworkweek, then such an employee would receive time-and-one-half pay for al hours
worked over 40.

For represented state employees, virtually al of the state’s collective bargaining agreements include special
provisions applicable to employees who work on holidays. Article 58, Sections 3 and 4 of the SEIU contract, for
example, providesthat employees required to work on holidayswhich fall within their regular work schedules shall be
entitled to time and one-half of their straight time rate for such holiday work (in cash or comp time). In addition, such
employees are entitled to receive eight hours of holiday pay, or a proration thereof (i.e., the amount which they would
have received had they not been required to work on the holiday). Cash or comp choices for SEIU-represented
employees are covered in Articles 32.1 — 32.5 of the contract. Most of the AFSCME and other agreements include
holiday premium pay provisionssimilar to those of the SEIU contract.

Virtually all of the state's collective bargaining agreements al so provide that the rate at which an employee is compen-
sated for working on a holiday shall not exceed the rate of time and one-half. An employee who isrequired to work on
aholiday and who would be owed overtime for some or all of the work, would thus receive no more than time and
one-half for the holiday hours actually worked.

In general, employeesrequired to work on aholiday are entitled to their premium pay for all timeworked, in addition to
their holiday pay. For example, suppose that an SEIU-represented employee who regularly works four days aweek,
Monday through Thursday, 10 hoursaday, isrequired to work hisor her regular 10-hour shift on a Monday holiday.
How much pay is due for Monday? The answer is 10 hours of time and one-half cash or comp time for working on
theholiday, in addition to eight hours of straight-time holiday pay.

For classified unrepresented, management service, unclassified and executive service employees, DAS
Policy 60.010.01 provides, in general, that such employees must be compensated at the time and one-half rate for all
holiday hoursthey arerequired to work, in addition to their holiday pay (eight hours at the straight-timerate or a
proration thereof). The policy also grants the appointing authority the option of paying for the holiday work in cash or
compensatory time. DAS Policy 60.010.01 includes many other provisionsregarding holidays and holiday pay. It may
be accessed at the HRSD web site: www.hr.das.state.or.us.

PROHIBITED SUBJECTSOF BARGAINING

The last edition of the Management Insight included an article which highlighted the differences between “manda-
tory” and “ permissive” subjects of collective bargaining. A related topicis*prohibited” subjects of bargaining.

A “prohibited” subject isonewhich would require aparty to collective bargaining negotiationsto perform anillegal act
or an act which is contrary to a statutory or constitutional provision. Predictably, during the negotiation of acontract it
isimproper to offer a contract proposal that contains a prohibited subject.

In general, to properly object to abargaining subject as* prohibited,” aparty must specifically identify the allegedly
prohibited content of the proposal and cite the statute or constitutional provision that would beviolated if the parties
agreed to it. The non-objecting party may then either change or delete the prohibited content of the proposal in an
attempt to eliminate the prohibited subject matter or may seek aruling from the Employment Relations Board on the
subject’s status.

... continued page 11
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ERB rulings concerning thisissue typically occur intwo
ways. Partiesinvolved in adispute regarding an allegedly
“prohibited” subject may voluntarily submit theissueto
the ERB for adeclaratory ruling. Alternatively, aparty
may file an unfair labor practice charge against the party
who is proposing to bargain over the allegedly “ prohib-
ited” subject.

MONETARY SANCTIONSFOR
FLSA-EXEMPT EMPLOYEES

Longstanding State policy requiresthat FL SA-exempt
state employees subject to discipline receive neither
suspensions without pay nor salary reductions—except
for (1) suspensionswithout pay in full-workweek incre-
ments or (2) suspensions without pay or salary reductions
for mgjor safety violations. A recent decision of the Ninth
Circuit Court of Appeals (the federal appeals court having
jurisdiction over Oregon) validatesthispolicy.

The case, Block vs. City of Los Angeles, involved a
claim by certain City of Los Angeles FL SA-exempt
employees that they were subject to improper salary
deductionsfor non-safety violationsin partial-week
increments.

In general, the FL SA requires that exempt employees be
“salaried.” The pay for such employees must remain the
same, regardless of the quality or quantity of their work.
Among other things, this means that the pay for an
exempt employee generally may not be reduced if hisor
her work is substandard or if he or she works less than a

full workweek. However, if such an employee failsto
work at al during aworkweek, than he or she is owed no
salary. Furthermore, the FLSA also includes an exception
to the general rule which allows salary reductions of less
than afull workweek if the sanction stems from the
violation of asafety rule of “major significance.” If an
employer violatesthe no-salary-deduction rule, the
employeein question may no longer be considered
“salaried” and would be entitled to overtime pay.

In the Block case, the City of Los Angeles argued that a
number of the suspensionsin question should not be
counted as FL SA violations since the employees had been
suspended without pay for more than a workweek. In
other words, the City argued that the FL SA regulations
only bar suspensions without pay of less than awork-
week. The Ninth Circuit, however, was not persuaded.

Rejecting the City’s argument, the Ninth Circuit found
that the City violated the FLSA since despite the fact that
it had assessed suspensions of more than a full work-
week, the suspensions were not in full-workweek incre-
ments. According to the Court, it is the partial-week
aspect of the suspensions that creates a problem under
the FLSA regulations. The fact that the suspensions
were for more than afull workweek, is not determinative,
if they also involved a partial-week increment (e.g., an
eight-day suspension of Monday through Wednesday of
the following week, for employees on Monday through
Friday five-day workweeks).

The bottom line: do not suspend or reduce the salary of
an exempt employee for a non-safety violation except for
asuspension involving full workweek increments.

About the Labor RelationsUnit. ..

The Labor Relations Unit is a part of the Human Resource Services Division in the Department of Administrative Services. The
Administrator of the Divisionis Dan Kennedy. Currently, the LRU negotiates and administers 31 collective bargaining agree-
ments with 11 different labor organizations, covering over 30,000 employees in the Executive Branch of Oregon State Govern-
ment. Thefollowingisalist of theLRU staff and contact phone numbersfor your convenience. The LRU’ sfax number is503-373-

7530.

EvaCorbin, Deputy Administrator, LRU
Craig Cowan, Sr. Labor RelationsManager
KevinDull, Sr. Labor Relations M anager
Michael Halpern, Sr. Labor RelationsManager
Lois Harrup, Administrative Assistant
Pam Murdock, OfficeManager
Tom Perry, Sr. Labor Relations M anager
Cathy Schuh, Sr. Labor Relations Manager
Jan Weeks, Sr. Labor Relations Manager

503-378-8321
503-378-5611
503-378-3138
503-378-2705
503-378-3141
503-378-2616
503-378-4201
503-373-7608
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Department of Administrative Services
Human Resource Services Division
Labor Relations Unit

155 Cottage Street NE, U80

Salem OR 97301-3971
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